United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


BRIEF FOR PETITIONER AND JOINT APPENDIX 


i Anited States Court of Appeals 








FOR THE DISTRICT OF COLUMBIA CIRCUIT Iniied States Court of Appec. 
: For the 
District of Columbia Circuie 
a | | ca. MAY 311957 
| No. 13,782 ). 
ina OY { ShytbidlicwP 
CLERK 


THE ALABAMA POLYTECHNIC INSTITUTE, 


Petitioner, 
7 Vv. 
F DISTRICT OF COLUMBIA, 
Respondent. 


ON PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


. JAMES M. EARNEST 
GEORGE R. JACOBI 
\e 1000 Woodward Building 
; : | Washington 5, D. C. 
Of Counsel: Attorneys for Petitioner 
- | WILLIAM J. SAMFORD 
” Samford Building - 

Opelika, Alabama z 











(i) 
APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


1. Where there was no directly pertinent and explicit regulation 
either at (i) the time of decedent's death, when the taxable transfers 
occurred, which purported to provide a rule for valuing a remainder 
interest here involved or at (ii) the time of the assessment, whether 
a regulation which was promulgated 246 days prior to the Tax Court's 
hearing and 301 days prior to the rendition of its decision, under 
authority legally delegated by statute and in conformance with the 
directives of this Court, which precisely and explicitly fixes the value 
of the type of remainder interest here involved, is applicable, governing 


and controlling. 


2. In the words of this Court in McCeney, infra, "whether the 
remainderman of a testamentary trust is liable under section 47-1601 
of the District of Columbia Code, 1951, for District inheritance taxes 
on the value of the trust corpus, after deducting the value of the life 
interest on a purely actuarial basis [Section 4(a) of the Inheritance Tax 
Regulations] when the corpus was subject to the possibility of invasion 
by the trustees for the benefit of the life benefic iary. - 


3. Whether an assessment, which in the words of the Tax Court, 
was made "under an inapplicable section of the regulations" which 
"dealt with a straight life interest, not one accompanied by a power in 
the trustee or life tenant to invade corpus for the life tenant's benefit", 


whereas the interest here involved was accompanied by such power of 


invasion, is invalid and void. 
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THE DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This appeal involves the validity of an inheritance tax assessed 
against Petitioner. The assessment was made against Petitioner on 
November 14, 1955 (App. 1, 19) The assessment was paid, together 
with interest thereon, on February 10, 1956 (App. 1, 20). The 
decision of the District of Columbia Tax Court was entered on January 
31, 1957 (App. 33, 35). Petitioner filed its petition for review of the 
decision of the District of Columbia Tax Court on February 25, 1957 
(App. 34, 35). | 


- The abbreviation “App.” in this Brief refers to the Joint Appendix. 


2 


This Court has jurisdiction to review the decision of the 
District of Columbia Tax Court pursuant to the provisions of Sections 
47-2403 and 47-2404, District of Columbia Code, 1951. An appeal 


to the District of Columbia Tax Court is authorized by Section 47-2403, 
District of Columbia Code, 1951° 


STATEMENT OF THE CASE 


Petitioner is an educational, non-profit corporation, organized 
and existing under the laws of the State of Alabama, and is located at 
Auburn, Alabama (App. 1, 18). Petitioner is remaindermar under 
a testamentary trust created by James Seaborn Boyd, a domiciliary 
of the District of Columbia, who died on March 15, 1954, leaving a 
last will and testament dated April 24, 1953, which was duly admitted 
to probate and record on April 14, 1954 (App. 2, 7, 13, 18, 19). 

In his will, said decedent, after making certain specific bequests, 
devised and bequeathed the residuum of his estate of the value of 
$368, 934.77 to his widow, Bertha Eckhardt Boyd, and the National 
Metropolitan Bank of Washington, in the District of Columbia, as 
trustees, with directions to pay the net income therefrom to the 
widow for her life, and upon her death, the remaining balance, if 
any, "unto the Alabama Polytechnic Institute of Auburn, to be 
used and applied by it for scholarships 


. Sections 3 and 4 of Title IX of the District of Columbia Revenue Act of 1937, 50 Stat. 673, ch. 690, 
as added by Section 8 of the Act of May 16, 1938, 52 Stat. 371, ch. 223, as amended by Sections 
3(a) and 3(b) of the Act of July 10, 1952, 66 Stat. 534, ch. 649. 


3 Section 3(a) of the Act of July 10, 1952, ch. 649, 66 Stat, 543. 


* Under paragraph 8(a) of the decedent's will( App. 8) the net income of the trust corpus is to be 
paid unto Petitioner for 5 years, and upon the expiration of that period, the remaining balance 
of the corpus (if any) is to be paid to Petitioner. 








3 : 
for needy and deserving students." (App. 3, 4, 7, 8, 13, 19). 


Letters testamentary were issued on April 16, 1954, to the widow . 
Bertha Eckhardt Boyd and The National Metropolitan Bank of Washington, 
the parties nominated as executors of the estate of the decedent, and 
these executors have duly qualified as such by giving the required under- 
taking (App. 9, 13, 16, 19). : 





On September 3, 1955, the executors filed District of Columbia 
Inheritance Tax returns with the Office of the Assessor, D.C. (App. 4). 
The Assessor, acting solely and wholly under Section 4(a) of the regula- 
tions pertaining to the inheritance tax law” determined that the widow's 
life interest was of the value of $115, 669.91, and that Petitioner's 





5 The pertinent provisions of the testamentary trust are found in paragraph numbered 8 of decedent's 
will (App. 7, 8): 


"All of the rest, residue and remainder of my estate, both real and personal, wheresoever located, 
of which I shall die seized and/or possessed, or to which I may then in any manner be entitled, including 
any and all property hereafter acquired by me, I give, devise, and bequeath absolutely unto my wife, 
Bertha Eckhardt Boyd and The National Metropolitan Bank of Washington, in the District of Columbia, its 
successors and/or assigns, IN TRUST, nevertheless, to hold the same with full discretionary powers of 
Management, of mortgage, of sale and resale, in fee simple or otherwise, of investment and reinvestment, 
subject to the limitations hereinafter stated and to keep the same invested, collect all rents, revenue and 
income arising therefrom; and, after paying all such costs, charges and expenses as they may deem neces- 
Sary or proper in the administration of this trust, including specifically the keeping in a condition of good 
repair all real estate, to pay over the net income arising therefrom, periodically, as follows: 


(a) Unto my beloved wife, Bertha Eckhardt Boyd, during the remainder of her lifetime, and if at any 
time in the opinion of the Trustees for the time hereunder said net income (the entire net income from the 
trust property) shall be insufficient for her comfort and support, such Trustees may pay from time to time 
to her for her benefit such sums out of the principal of the trust property as may be necessary to suitably 
maintain her in as much comfort as she now enjoys. After the death of my wife, the net income aforesaid 
shall be paid, in periodical installments as may be agreed upon, for a period of five years, 


(b) Unto the Alabama Polytechnic Institute of Auburn, Alabama, to be used and applied by it for 
scholarships forneedy and deserving students from the State of Alabama under such form of regulations 
and rules as to the selection of such students as the said institute may adopt. 


(c) Upon the expiration of five years from the date of the death of my said wife, this trustshall cease 
and terminate and I direct my surviving Trustee ... to transfer, assign, pay over and deliver the remaining 
principal of the trust estate ... unto ... the Alabama Polytechnic Institute of Aubum, Alabama ... to be 
used and applied for the same purposes and under the same conditions as herein set forth for the use of the 
income for the preceding five years.” 


6 
Hereafter referred to as the Bank. 
7 


The assessment for the District inheritance tax was predicated on the value of the trust corpus, after 
deducting the value of the life interest on a purely actuarial basis, although the corpus was subject to 
invasion by the trustees for the benefit of the widow (life tenant). 





interest was of the value of $253, 264.86, and assessed Petitioner a 
tax in the amount of $25, 841.71, together with interest from November 
15, 1955, to and including February 15, 1956, in the total amount of 
$646.04, or a total of $26, 487.82 (App. 1, 4, 11, 13, 14, 19, 20, 23). 


The assessment against Petitioner was effected under Section 4 (a) 
which dealt exclusively with a straight life interest, not one accompanied 
by a right and power of invasion of the corpus of the trust,” notwithstand- 
ing the fact that Section 4(d) (2) promulgated by the Commissioners of 
the District of Columbia ® on January 13, 1955;° which governed and 
controlled assessments of life and remainder interests in instances 
where the corpus was subject to invasion by the trustees for the benefit 
of the life beneficiary, was in force and effect on the date of the assess- 
ment herein (App. 26). In fact, the 1955 Regulation had been for a 
period of more than 11 months prior to the assessment herein, and 





8 McCeney v. District of Columbia, 1956,,97 U.S. App. D.C. 282, 230 F. 2d 832, 835. 
Hereafter referred to as the Commissioners. 


10 Hereafter referred to as the 1955 Regulation. 


11 As held in the McCeney case, supra (pp. 834, 835 of 230 F. 2d) and directly pertinent herein: 


“The regulation in effect on the date of death provided in Section 4(a) for a general 
method of valuing life interests by applying the American Experience Table of Mortality. 
In Section 4(d) they provided that where the life tenant has the right in his sole discretion 
to invade corpus for his own use, the corpus shall be taxed to the life tenant. However, 
on January 13, 1955, subsequent to the testatrix* death but before the Tax Court's hearing 
and decision in this case, Section 4(d) of the Regulations was amended to include the 
following provisions: 





“(2) Where the corpus may be expended or consumed in whole or in part by any 
person or persons for the benefit of, or on behalf of, a donee for life or years, whether 
or not such donee for life or years shall personally have such right of invasion or use, 
the taxable value of the interest of the donee for life or years in such corpus shall be 
the value of the entire corpus, or of such part of the corpus as may be so expended or 
consumed, without reference to the method of determining the value of a life interest 
or of an estate for years as provided in subsections (a) and (b) of this section; and in such 
case the future interes, in the corpus may be so expended or consumed, shall be regarded 
as having no value for purposes of tax.” 





3) 


continued to be for a period of more than 2 months subsequent thereto, 
12 | 


/ 
in full force and effect. — 


Upon the invalidation of the 1955 Regulation by this Court on 
March 8, 1956, in the McCeney case, the Commissioners, pursuant to 
Sections 47-1607 and 47-1618, District of Columbia Code, 1951, and the 
directives of this Court in McCeney, amended the existing regulations 
on April 5, 1956 (App. 10, 14, 17, 30, 31). This amendment was 
accomplished 246 days prior to the Tax Court's hearing of this case, 
and 301 days prior to its opinion and decision herein (App. 18, 20, 33). 
Section 4(d)(2) of the inheritance tax regulations of April 5, 1956, 
was promulgated by the Commissioners in Order No. 56-683, and was 
officially published in The Evening Star on April 16, 1956, and in the 
District of Columbia Register, on April 23, 1956 (App. 14, 17). On 
April 20, 1956, personal registered mail was sent by the Assessor, 
D.C. to the executors (trustees) under the will of James Seaborn Boyd, 
apprizing them of the 1956 Regulation, and transmitting to them a copy 
of the 1956 Regulation (App. 15, 17, 22). The life tenant, accordingly, 
as is conceded, had not only constructive, but actual knowledge of the 
1956 Regulation (App. 17, 22). 


12 The 1955 Regulation (footnote 11, supra) was invalidated by this Court on March 8, 1956, in 
McCeney, “because it does not permit the facts bearing on the likelihood of invasion and on the market 
value for the life and remainder interests, to be considered.” In the light of the McCeney decision by 
this Court, Petitioner concedes that the non-application of the 1955 Regulation by the District herein 

is academic, but such non-application will focalize and, in fact and law, establish the Capricious and 
arbitrary manner in which the assessment here involved was made. 


The assessment herein was rade on November 14, 1955, concededly and uncontovertedly under 
Section 4a). The official records of hhe District of Columbia Tax Court in Beale v. Dfstrict of Columbia 
(Tax Court Docket No. 1500 ) wherein the assessment was made prior to the assessment herein, to wit, 
May 4, 1955, and in Johnson v. District of Columbia (Tax Court Docket No. 1536) wherein the assessment 
was made subsequent to the assessment herein, to wit, December 20, 1955, uncontrovertedly establish 
that in all 3 cases there were involved testamentary trusts with the power of invasion of the corpus by the 
trustees for the life beneficiaries. Yet, in both the Beale and Johnson cases, the assessment was effected 
under the 1955 Regulation, whereas in this case, assessment was made under Section 4(a), and this des- 
pite the fact that in this case, the co-trustee and co- executrix was also the life beneficiary. 


13 Section 4(d)(2) of April 5, 1956, is set forth verbatim on page 19 of this Brief. 





6 

Since the date of the promulgation of the 1956 Regulation, up to 
and including the date of hearing before the Tax Court, neither the life 
tenant, the executors, the trustees, or any of them, appeared personally, 
directly or indirectly before, nor filed or caused to be filed with the 
District of Columbia, the Assessor, D. C., or any of his duly authori- 
zed agents, or the District of Columbia Tax Court, any tangible evi- 
dence of whatever description "relating to the age, life expectancy, 
state of health, accustomed scale of living, economic circumstances, 
and other sources of income of the donee for life’ and “such additional 
evidence as the Assessor may, in his discretion, require for the pur- 
poses of determining the market value" referred to in the 1956 Regula- 
tion (App. 15, 16, 17, 22, 23). 


In its original Petition filed on February 10, 1956, Petitioner 
relied inter alia upon (i) the 1955 Regulation as the controlling and 
governing regulation under the uncontroverted facts of this case, and 
(ii) Section 47-1601(e), District of Columbia Code (Supplement V, 1956) 
(App. 1-6, inclusive, 12). when, however, the 1955 Regulation fell 
with McCeney on March 5, 1956, and the Commissioners, subsequently, 
on April 5, 1956, promulgated the 1956 Regulation, Petitioner, on June 
13, 1956, with leave of the Tax Court and consent of the Respondent, 
filed an "Amendment to Petition" (App. 9-12, inclusive), wherein it re- 
lied upon the applicability of the 1956 Regulation on the premise, using 
the very words of this Court in McCeney: 

(i) “There was no directlypertinent and explicit regula- 
tion in force at the time of [decedent's] death, when the 

taxable transfers in this case occurred, which purported 
to provide a rule for valuing the type of interest involved 





here." 
14 The Act of August 1, 1955, 69 Stat. 683. ch. 440, sec. 1, (Section 47-1601(e)) which provides . 
inter alia: 
"Property transferred exclusively... for ... educational ... purposes shall be exempt S 


from any and all taxation under the provisions of this section.” 
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(ii) "Section 4(a) dealt with a straight life interest, not 
one accompanied by a power in the trustee or life tenant 
to invade corpus for the life tenant's benefit.” 


At the time of the hearing before the Tax Court, Petitioner relied 
solely upon the applicability of the 1956 Regulation (App. 12, 17, 18-33, 
inclusive). The Tax Court ignored the 1956 Regulation, and declined 
and refused to be governed by it, much less to apply it (App. 18-33, 
inclusive). The Tax Court, although it approved the tax on the Petitioner 
remainderman assessed on the full value of the corpus diminished only 
by thelife tenant's interest (in the income) valued under Section 4(a), 
made no determination that, as a matter of actual fact, the remainder- 
man's contingent interest in the corpus had the full value, and that the 
life tenant's interest in the corpus had no value (App. 18-33, inclusive); 
it made no finding whatsoever as to the market value of any interest 
(App. 18-33, inclusive). Nor had any such determination been made 
initially by the Assessor (App., passim). 


Although the Tax Court stated in its opinion that the tax against 
Fe titioner was assessed under "an inapplicable section of the regulations" 
(App. 29), it, nevertheless, affirmed the maximal possible tax assess- 
ment against it under such "inapplicable section of the regulations" 
App. 33). 


STATUTES INVOLVED 
Section 1(a), Section 1(c), Section 1(e), Section 2, Section 7, 
Article I, Title V, and Section 3, Article II, Title V of the District 
of Columbia Revenue Act of 1939, 53 Stat. 1111, ch. 367, as amended 
by 69 Stat. 683, ch. 440 (Section 47-1601(a), Section 47-1601(c), 
Section 47-1601(e), Section 47-1602, Section 47-1607 and Section 47-1618, 
District of Columbia Code, 1951, and Supplement V): 








8 
Section 1. (a), Article I, Title V (Sec. 47-1601 (a) ): 


"Sec. 1. (a) All real property and tangible and intangible 
personal property, or any interest therein, having its 
taxable situs in the District of Columbia, transferred from 
any person who may die seized or possessed thereof, either 
by will or by law, or by right of survivorship, and all such 
property, or interest therein, transferred by deed, grant, 
bargain, gift, or sale (except in cases of a bona fide pur- 
chase for full consideration in money or money's worth), 
made or intended to take effect in possession or enjoyment 
after the death of the decedent, or made in contemplation 
of death, to or for the use of, in trust or otherwise 
(including property of which the decedent has retained for 
his life or for any period not ascertainable without reference 
to his death or for any period which does not in fact end 
before his death (1) the possession or enj oyment of, or 
the right to the income from such property or (2) the 
right, either alone or in conjunction with any person, to 
designate the persons who Shall possess or enjoy the 
property or the income therefrom), to the father, mother, 
husband, wife, children by blood or legally adopted 
children, or any other lineal descendants or lineal 
ancestors of the decedent, shall be subject to a tax as 
follows: 1 per centum of so much of said property as is 

in excess of $5,000 and not in excess of $50,000; 2 per 
centum of so much of said property as is in excess of 
$50,000 and not in excess of $100,000; 3 per centum of 

so much of said property as is in excess of $100,000 and 
not in excess of $500,000; * * * " 


Section 1. (c), Article I, Title V (Sec. 47-1601 (c) ): 


'"(c) So much of said property so transferred to 
any person other than those included in paragraphs (a) 
and (b) of this section and all firms, institutions, 
associations, and corporations shall be subject to a tax 
as follows: 5 per centum of so much of said property 
as is in excess of $1,000 and not in excess of $25, 000; 
7 per centum of so much of said property as is in excess 
of $25,000 and not in excess of $50,000; 9 per centum 
of so much of said property as is in excess of $50,000 
and not in excess of $100,000; 12 per centum of so 
much of said property as is in excess of $100,000 and 
not in excess of $500,000; 15 per centum of so much of 
said property as is in excess of $500,000." 


"(e) Property transferred exclusively for public or 
municipal purposes, to the United States or the District 
of Columbia, or exclusively for charitable, educational, 
or religious purposes, . . . shall be exempt from any 
and all taxation under the provisions of this section." 
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Section 2. Article I, Title V (Sec. 47-1602): 


"Sec. 2. The tax provided in section 1 shall be 
paid on the market value of the property or interest 
therein at the time of the death of the decedent as 
appraised by the assessor, or, in the discretion of 
the assessor, upon the value as appraised by the 
probate court of the District. * * *" 


Section 7. ArticleI, Title V (Sec. -1607): 


"Sec. 7. Inthe case of any grant, deed, devise, 
descent, or bequest of a life interest or terms of years, 
the donee for life or years shall pay a tax only on the 
value of his interest, determined in a manner as the 
Commissioners by regulation may prescribe, and the 
donee of the future interest shall pay a tax only on his 
interest as based upon the value thereof at the time of 
the death of the decedent creating such interest. The 
value of any future interest shall be determined by 
deducting from the market value of such property at the 
time of the death of such decedent the value of the pre- 
cedent life interest or term of years. Where the future 
interest is vested the donee thereof shall pay the tax 
within the time in which the tax upon the precedent life 
interest or term of years is required to be paid under 
the provisions of sections 4 and 6 of this article, as the 
case may be. * * * " 


Section 3. Article Ill, Title V (Sec. 47-1618): 


"Sec. 3. The Commissioners shall have 
supervision of the enforcement of this title and shall 
have the power to make such rules and regulations, 
consistent with its provisions, as may be necessary 
for its enforcement and efficient administration and to 
provide for the granting of extension of time within 
which to perform the duties imposed by this title. The 
assessor shall determine all taxes assessable under 
this title and immediately upon the determination of 
same, shall forward a statement of the taxes determined 
to the person or persons chargeable with the payment 
thereof and shall give advice thereof to the collector of 
taxes. * * *,"! 
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REGULATIONS INVOLVED 


Section 4 (a) and 4(d) of the Regulations pertaining to In- 
heritance and Estate Taxes promulgated June 14, 1944, by the 


j 

Commissioners: 
Section 4 (a): 

"The taxable value of a life interest in any property J 


shall be determined by multiplying 5% of the market | 
value of the property (as of date of death of decedent), ; 
from which such life interest is to accrue, by the figure 
shown opposite the age of the beneficiary in the American 
Experience Table of Mortality appearing below. The 
age of the beneficiary to be used is his age on his 
birthday nearest the date of the death of the decedent. 
The taxable value of an annuity for life shall be 
determined in like manner, except that the annual 
payment shall be multiplied by the appropriate figure 5 
in the same table, instead of 5% of the value of the 
property from which the annuity accrues. If payments 2 
under an annuity are to be made oftener than once each 
year, the aggregate of such payments per year shall j 
be considered the annuity payment for purposes of 
determining the taxable value thereof. " a 


[Hereafter appears the Annuity Valuation Table] 


Section 4 (d): 


"(d) Where the life tenant has the right in his 
sole discretion to expend or consume the corpus, ora 
part thereof, for his own use, the tax on the corpus, 
or such part thereof, shall be imposed on the life 
tenant." 


Section 4 (d) (2) of the Regulations pertaining to Inheritance and 
Estate Taxes promulgated January 13, 1955, by the Commissioners: 


"Where the corpus may be expended or consumed in 
whole or in part by any person or persons for the bene- 
fit of, or on behalf of, a donee for life or years, whether 
or not such donee for life or years shall personally have 
such right of invasion or use, the taxable value of the 
interest of the donee for life or years in such corpus shall 
be the value of the entire corpus, or of such part of the 
corpus aS may be so expended or consumed, without 


a a es 
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reference to the method of determining the value of 
a life interest or of an estate for years as provided 
in subsections (a) and (b) of this section; and in 
such case the future interest in the corpus, to the 
extent to which the corpus may be so expended or 
consumed, shall be regarded as having no value 
for purposes of tax." : 


Section 4 (d) (2) of the Regulations pertaining to Inheritance and 
Estate Taxes promulgated April 5, 1956, by the Commissioners: 


"Where the corpus may be expended or consumed 
in whole or in part by any person or persons for the 
benefit of, or on behalf of, a donee for life or years, 
whether or not such donee for life or years shall 
personally have such right of invasion or use, the 
taxable value of the interest of the donee for life or 
years in such corpus Shall be the value of the entire 
corpus, or of such part of the corpus as may be so 
expended or consumed, without reference to the 
method of determining the value of a life interest or 
of an estate for years as provided in subsections (a) 
and (b) of this section, except insofar as the market 
value of such part of the corpus as may be expended 
or consumed may be computed with reference toa 
fixed and definite standard, stated in the instrument 
creating the corpus, for the expenditure or | 
consumption. In cases to which this subsection is 
applicable, the future interest in the corpus, to the 
extent which the corpus may be expended or consumed 
as set forth in this subsection, shall be presumed to 
have no market value unless there shall be filed with 
the Assessor concurrently with the filing of the tax 
returns required to be filed for the purpose of 
assessment of an inheritance tax upon the interest of 
the donee for life or years and upon the future interest 
in the corpus, tangible evidence relating to the age, 
life expectancy, state of health, accustomed scale of 
living, economic circumstances, and other sources 
of income of the donee for life or years, and such 
additional evidence thereafter, prior to assessment, 
as the Assessor may, in his discretion, require for 
the purpose of determining the market value referred 
to in this subsection; provided, that in cases where 
the tax return has been filed prior to sixty days after 
the date of this amendment to the Regulations the 
evidence required to overcome this presumption may 
be filed with the Assessor within sixty days after the 
date of this amendment to the Regulations." 
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SUMMARY OF ARGUMENT 
I 

At the time of the assessment against Petitioner remainderman 
{as turned out to be the case when Section 4(d) (2) of January 13, 1955, 
was invalidated by McCeney] there was no directly pertinent and con- 
trolling regulation in force and effect which purported to provide a rule 
for valuing the type of remainder interest here involved. Section 4 (d) 
(a) of April 5, 1956, was promulgated by the Commissioners pursuant 
to Sections 47-1607 and 47-1618, District of Columbia Code, (1951), 
246 days before the hearing of this case before the Tax Court and 301 
days before the rendition of its decision. This 1956 Regulation was 
promulgated under authority legally delegated by the Congress, and is 
applicable, controlling and governing by virtue of: (i) its very wording, 
(ii) McCeney case, (iii) its retroactive applicability, there being no 
directly pertinent regulation at the time of the assessment herein, ( iv) 
the unequivocal acts and declarations of the District of Columbia, 
(v) the doctrine of supervening regulation, and (vi) its necessity for the 
enforcement and efficient administration of the underlying statute. The 
District of Columbia Tax Court erred in declining and refusing to 
apply it, and by affirming a maximal possible tax assessment against 
Petitioner under a wholly inapplicable and irrelevant regulation. 


I 
The issue here presented is clearly set forth in the McCeney case 
(p. 833, of 230 F. 2d): 


"The question is whether the remainderman of 
a testamentary trust [is] liable under Section 47-1601 
of the District of Columbia Code, 1951, for District 
inheritance tax on the value of the trust corpus, after 
deducting the value of the life interest on a purely ac- 
tuarial basis, when the corpus was subject to the possi- 
bility of invasion by the trustee for the benefit of the 
life beneficiar(y)." 
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The answer of this Court, in its very wording in the McCeney 
case, and which is in point on all fours with this case (p. 836, 230 F. 2d) 


is: 
"The Tax Court, although it approved a tax on 

the remainderm(a)n assessed on the full value of the 

corpus diminished only by the life tenants' interest 

(in the income) valued under Section 4 (a) of the re- 

gulations, made no determination that as a matter of 

actual fact the remainderman's contingent interest in 

the corpus had that full value, and that the life tenant's 

interest had no value. Nor had any such determination 

been made initially by the Assessor. In the light of 

the statute the Tax Court's decision would be | 

sustainable only if such a finding of fact had been made." 

The Tax Court, in the instant case, simply affirmed a tax on the 

remainderman assessed on the full value of the corpus diminished only 

by the life tenant's interest (in the income) valued under Section 4(a), 

and made no findings of fact whatsoever as to the value of the respective 

interests. Accordingly, its decision is wholly unsustainable on its 

very face, is invalid, and should be reversed, since it was not 


rendered in accordance with law. 


Il 

Under the undisputed and conceded facts, the life interest of the 
widow (life tenant) was one accompanied by a power in the trustees 
to invade the corpus for her benefit. On the assessment date [which 
was prior to the time that the Regulation of January 13, 1955, was 
invalidated by McCeney] Section 4 (d) (2) of January 13, 1955, was 
the governing and controlling regulation. The District of Columbia 
capriciously, arbitrarily and erroneously assessed an inheritance 
tax against Petitioner under Section 4(a). As correctly held by this 
Court in McCeney:” "Section 4 (a) dealt with a straight life interest, 
not one accompanied by a power in the trustee or life tenant to invade 
corpus for the life tenant's benefit.'"' Consequently, the assessment 


having been made under a clearly inapplicable and irrelevant regulation 


= P. 835, of 230 F. 2d ( McCeney) 
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is invalid. The Tax Court erred in affirming the assessment under 
"an inapplicable section of the regulation", as so declared by that 
Court itself. This finding of inapplicability, which was disregarded 
and ignored by the Tax Court in its decision, was in itself a sufficient i 
basis for reaching the opposite conclusion, and thereby reversing its : 
decision. 


IV { 
Since (i) the very face of the inheritance tax assessment against y 
Petitioner, (ii) the conceded, undisputed and uncontroverted facts, 
(iii) the clear admissions of the District of Columbia, (iv) the findings 
by the Tax Court that the assessment was made under "an inapplicable 
section of the regulations", and (vi) the applicable statutory provisions 
and regulations promulgated pursuant thereto, clearly establish that { 
Section 4(a), under which the assessment was made, was inapplicable | 
and irrelevant, any presumption of correctness which might have 
attended the assessment of the District assessing authorities is, in 
fact and law, utterly dispelled and vitiated. Where, as here, the 
assessing authorities and the Tax Court both adopted a manifestly 
erroneous method of assessing Petitioner, such acts amount to ’ 
constructive fraud or the equivalent of fraud upon the rights of Petitioner, 


and the presumption of correctness no longer avails. i 
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ARGUMENT 
I 


The Tax Court erred in refusing and declining to apply the 
governing and controlling 1956 Regulation. 


All the facts, statutory enactments and regulations were 
Squarely and uncontrovertedly before the Tax Court, and in this 
posture of the case there remained nothing but questions of law. 
Shilkret v. Helvering, 1943, 78 U.S. App. D.C. 178, 138 F 2d 
925, 927; Fahs v. Taylor, 5 Cir., 1956, 239 F. 2d 224, 226. 


16/ 
As correctly stated in McCeney by this Court. 


"Under Section 47-1602 of the District of Columbia Code, 
1951, the tax is to be paid only on the market value of the re- 
mainder interests as appraised by the assessor, and under 
Section 47-1607 of the District of Columbia Code, 1951, this 
value must be determined by finding the market value of the 
full property (not here in dispute) and then deducting the total 
value of the life interests at date of death determined as the 
Commissioners' regulations prescribe. '17/ 


After having determined that the 1955 Regulation was invalid 
"because it does not permit the facts bearing on the likelihood of in- 
vasion, and on the market value of the life and remainder interests, 
to be considered” ‘this Court in McCeney clearly and unqualifiedly 
stated: 


"If the Commissioners should wish to amend the exist- 
ing regulations to cure the defects we find therein, we think 
it Would be appropriate that the Tax Court hold this case in 
abeyance for a reasonable time to permit this to be done, and 
to consider the applicability of such regulations." 


16 
P. 834 of 230 F. 2d (McCeney) 


17 
Sections 47-1601, 47-1602 and 47-1607 of the District of Columbia Code, 1951, are set out 
verbatim on pages 8-9, . inclusive, of this Brief. 


18 
Pp.835-836 of 230 F. 2d (McCeney) 


19 


P. 837, of 230 F. 2d (McCeney) 
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These words were enunciated by this Court on March 8, 1956, 
246 days before the hearing in the Tax Court and 301 days before the 
rendition of its decision in the case at bar. Within 28 days after the 
McCeney decision, the Commissioners, having in mind the pertinent 
statutory provisions, the directives of this Court in McCeney, the 
administrative processes involved, and the requirements for the 
efficient administration of the District inheritance tax statutes, pro- 
mulgated the 1956 Regulation. Clearly the 1956 Regulation would seem 
to be governing and controlling: 


(i) The 1956 Regulation is applicable since it was made under 


authority legally delegated: 
Section 47-1607, District of Columbia Code, 1951, provides 


that the value of the remainder interest is to be determined by sub- 
tracting from the value of the property the value of the life interest, 
determined in such manner as the Commissioners may prescribe by 
regulation. And, furthermore, Section 47-1618, District of Columbia 
Code, 1951, provides, in material part: 


"The commissioners shall have ... the power to make such 
rules and regulations, consistent with said sections, as may be 
necessary for enforcement of said sections, and efficient admin- 
istration, and to provide for granting extensions of time within 
which to perform the duties imposed by this chapter." 
Regulations promulgated within the authority of a statute have 

the force and effect of law. Maryland Casualty Co. v. United States, 
1920, 215 U.S. 342, 349, 40S. Ct. 155, 157, 64 L. Ed. 297; Pacific 
National Bank of Seattle v. Commissioner of Internal Revenue, 9 Cir., 
1937, 91 F. 2d 103 and cases therein cited; Gowanda Co-operative 


Savings & Loan Ass'n. v. Gray, 2 Cir., 1950, 183 F. 2d 367. 


The 1956 Regulation having been promulgated within specific 
Statutory authority has the force and effect of law. Accordingly, it was 
governing and controlling, and should have been applied by the Tax 
Court. 


oat 


A 


+ + -& 
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(ii) The 1956 Regulation is applicable by virtue of its very 
wording: 

The Commissioners, guided by the app eaole statutes and the 
McCeney decision, made the 1956 Regulation — ‘applicable not only to the 
petitioner in the McCeney case, but also to all persons Similarly situa- 
ted as Petitioner herein. The Regulation expressly provides: 

". , . that in cases where the tax return has been filed 
prior to sixty days after the date of this amendment to the Regula- 


tions the evidence required to overcome this presumption—’ may be 


filed with the Assessor within sixty days after. the date of this 
amendment to the Regulation." 


In this respect the regulation is clear and ae and where, 
as here, the language is plain there is nothing to construe. Hengesbach 
v. Hengesbach, 1940, 73 App. D.C. 1, 114 F. 2d 845. Further, under 
Section 47-1618, District of Columbia Code, 1951, the Commissioners 
have full power "to provide for granting extensions of time within 
which to perform the duties imposed" by the statute, and by Section 14 
of the inheritance tax nge ulations the Commissioners have provided for 
such extensions of time “tt would, therefore, appear manifest that the 
1956 Regulation is fully controlling and governing herein. 


20 

The 1956 Regulation provides, inter alia: “In cases to which this subsection is applicable, the 
future interest in the corpus, to the extent which the corpus may be expended or consumed as set forth 
in this subsection, shall be presumed to have no market value unless there shall be filed with the 
Assessor “* tangible evidence relating to the age, life expectancy, state of health, accustomed scale 
of living, economic circumstances, and other sources of income of the donee for life or years and such 
additional evidence thereafter... .as the Assessor ... may require.” 


21 
The rebuttable presumption set forth in fn. 20, supra. See also, sub-paragraph (viii) of 
Argument I, infra. 


22 


The evidence was not filed at any time with the Assessor or Tax Court notwithstanding 
the lapse of 301 days between the promulgation of the 1956 Regulation and the decision of the 
Tax Court. 
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(iii) The 1956 Regulation is applicable by virtue of the McCeney 
case: 

Clearly within a "reasonable time" the Commissioners "amended 
the existing regulations" by the promulgation of the 1956 Regulation 
which expressly "permits the facts bearing on the likelihood of invasion 
and on the market value of the life and remainder interests to be con- 
sidered." The very phraseology of the 1956 Regulation is substantially 
identical with that of the opinion of this Court in McCeney: 

In McCeney (p. 836 of 230 F. 2d) this 
Court held that there beconsidered: : The 1956 Regulation provides that: 


"evidence relating to the : "there shall be filed with the 
: Assessor tangible evidence re- 
lating to the 


ages "age 

life expectancies : life expectancy 

state of health : state of health 

accustomed scale of living : accustomed scale of living 
economic circumstances eccnoimic circumstances 

and other sources of income : and other sources of income 
of the beneficiaries as of the date : of the donee for life or years 


of death" : and such additional evidence 
: thereafter, prior to assess- 
ment as the Assessor may in 
his discretion require for the 
purpose of determining the 
market value referred to in 
this subsection." 


| In Investment Corp. of Philadelphia v. United States, D.C.E.D., 
Pa., 1941, 43 F. Supp. 64, 65, the Court stated: 


"It would seem to me that by adopting the language of 
Court’s opinion, the Commission[ers] [were] not merely 
making a correction of an inaccuracy in the existing regula- 
tion but [were] adding [their] own acquiescence and approval 
to the interpretation which the majority of the courts had given 
a " (bracketed material represents substitutions to the plur- 
al 
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Thus, in the instant case, the Commissioners, by adopting the 


very language of this Court, have fully approved the interpretation of 
this Court. The Commissioners, in conformance with the McCeney 
case, did, in fact, "amend the existing regulations to cure the defects" 
which this Court found therein, and as so clearly stated in Manhattan 
General Equipment Co. v. Commissioner of Internal Fevenue, 1936, 
297, U.S. 129, 133, 56S. Ct. 397, 80 L. ed. 582, cited with aproval 
by this Court in McCeney: 


"It pointed the way, for the first time, for correctly 
applying the antecedent statute to a situation which 
arose under the statute." 


Hence, the 1956 Regulation governs and controls the assessment in 
the instant case, and the Tax Court erred in refusing to apply it. 


(iv) The 1956 Regulation is governing and controlling by virtue 
of its retroactive applicability: 


This Court, in footnote 6, page 835 of 230 F. 2d (McCeney) cited 
with full approval Helvering v. Reynolds, 1941, 313 U. S. 428, 433, 61 
S. Ct. 971, 85 L. Ed. 1438, and Manhattan General Equipment Co. v 
Commissioner of Internal Revenue, supra, and held that in the absence 
of a directly pertinent and explicit regulation "there would be no objec- 
tion to applying" a subsequently promulgated regulation, such as here, 
where "the commissioners have now undertaken to fix by regulation the 
‘value’ of this type of remainder interest," "even though the decedent 
had died before it was issued." ; 


Particularly in point is Hock v. Commissioner of Internal 
Revenue, 8 Cir., 1945, 152 F. 2d 574, 576, wherein it was held: 


"The amended regulation was in force at the time of the 
trial in the Tax Court. We think it was applicable in the present 
case in preference to the regulations, in existence at the time 
decedent's death, which fell with the Bingham case. I Merten's 
Law of Federal Income Taxation, par. 3.25; Manhattan General 
Equipment Co. v. Commissioner, 297 U.S. 129, 56S.Ct. 397, 
80 L.Ed. 528; Helvering v. Hallock, supra, 309 U.S. 106 at page 
121, 60S.Ct. 444, 84 L.Ed. 604, 125 A.L. R. 1368, Note 8; 
Helvering v. Griffiths, 318 U.S. 371, 397, Note 49, 63 S.Ct. 636, 
87 L.Ed. 843; Helvering v. Edison Bros. Stores, 8 Cir., 133 
F. 2d 575; Oberwinder v. Commissioner, 8 Cir. ,147 F.2d 255." 
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All the more cogently applicable is the foregoing precept in the 
instant case, where, at the time of decedent's death and the assess- 
ment, there was no directly pertinent and explicit regulation governing 
the interest here involved, and where the assessment was made under 
a patently inapplicable regulation. As correctly stated by the District 
of Columbia itself in its briefs filed in this Court, as for example, in 
District of Columbia v. Ghent, No. 12, 199 (decided February 24, 1955 
95 U.S. App. D.C. 103, 220 F. 2d 210): 


"Administrative regulations and interpretations may cor- 
rect prior erroneous regulations and interpretations and be 
applied to transactions taking place before their promulgation 
27 Am. Jur., Income Taxes, 316,813 [citing and quoting from 
Manhattan Equipment Co. case, supra, and other authorities ]. 


"... and the Tax Court's conclusion, to the effect that the 
amendments to the Regulations... may not be retroactively ap- 
plied is erroneous and should be reversed." (bracketed material 
supplied. ) 

Where an administrative regulation which purports to interpret a 
statute, [but is out of harmony there.with] is amended so as correctly 
to apply such statute, such amendment is not subject to the objection 
of being inapplicable, since it is in fact the first correct application of 
the law. 73C.J.S. "Public Administrative Bodies and Procedure", 


sec. 432, p. 109; Robert Hughes & Co., Inc. v. Commissioner of 


Internal Revenue, 8 Cir.,1940,109 F. 2d 720; Titsworth v. Commissioner 


of Internal Revenue, 3 Cir., 1934, 73 F. 2d 385, 386; Davis on 
"Administrative Law", 1951 edition, sec. 60, p. 213; Annotation, 153 
A.L.R. 1194, 1197; cf. District of Columbia v. Radio Corporation of 
America, 1956, 98 U.S. App. D.C. 119, 232, F.2d 376, 378. 


It is, accordingly, patent that the 1956 Regulation is fully 
applicable and controlling herein, and the Tax Court erred in holding 
it to be "inapplicable". 


A 


é 


4 
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(v) The unequivocal administrative acts and official declarations 


of the District of Columbia clearly establish the applicability of the 1956 
Regulation: 3 


The District has consistently contended for applicability of 
regulations such as here involved, and as demonstrated by our Argu- 
ment under sub-paragraph (iv) supra it has correctly done so. Curious, 
indeed, then is the position of the District in the Tax Court when it 
urged upon it, in effect, the inapplicability of the 19 56 Regulation in 
this one particular instance. Let us briefly advert to the official 
position of the District before the Tax Court and toward the taxpayers 
of this jurisdiction as regards the very regulation here under considera- 
tion, and view that position in the light of Pearson, Collector of Taxes 
v. Laughlin, 1951, 89 U.S. App. D.C. 130, 190 F. 2d 658, 661, 662, 
wherein this Court stated: 


"It is no more right to allow a party to Ae hot and cold as 
Suits his interests in tax matters than in other relationships.' " 


'' *Equitable and just results can be obtained in the levy and 
collection of taxes only if both government and the taxpayer act 
in good faith and assume and maintain a consistent position to-— 


ward each other." (emphasis supplied). = ist—~ts 

By the simple expediency of briefly referring to 3 cases before 
the Tax Court involving testamentary trusts wherein the trustees had the 
power of invasion of the corpus for the benefit of the life tenant and 
wherein the identical regulations were in sd at the identical pertinent 
times: Beale v. District of Columbia, supra, ; Alabama Polytechnic 


Institute v. District of Columbia, (the instant case); and Johnson v. 


23 ' 
". . . the assessor relied upon and acted under Section 4(d) of the Regulations pertaining to 
inheritance taxes dated January 13, 1955." (p. 4 of the Tax Court’s opinion in the Beale case, Docket 
No. 1500). Date of death of testator: December 10, 1952. 


24 
". . . the Assessor, acting pursuant to Section 4(a) of the aforesaid regulations determined. . 
the value of the remainder interest.” (p. 2 of the Tax Court's opinion in the Alabama Polytechnic 


Institute case Docket No. 1534) (App.20). Date of death of testator: March 15, 1954. 
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25/ ne . 
District of Columbia, supra, the District's erroneous, arbitrary and 
capricious assessment in this case can readily be visualized: 

Case in Point Assessment Regulation Applied Decision of 


Date | Tax Court 
Beale May 4, 1955 4(d)(2) of 1955 July 6, 1956 
Alabama Poly. Nov. 14, 1955 4(a) of 1944 January 31, 1957 
Johnson Dec. 20, 1955 4(d)(2) of 1955 September 11, 1956 


But wholly independent of the capricious and arbitrary assess- 
ment of Petitioner herein as graphically reflected above, in both the 
Beale and Johnson cases, the life tenants, respectively, introduced 
evidence on each and every of the factors set forth in McCeney (identi- 
cal with that of the 1956 Regulation) and the Court made specific findings 
of fact in regards thereof. In both cases, the District's unequivocal 
and categorical position, as so clearly reflected in the Beale case, 
wherein the District, acting by and through its Finance Officer and 
Assessor, filed a "Declaration of Non-Acquiesence" countersigned by 
the Corporation Counsel, D.C., and his Chief of the Tax Division, is 
stated: 


"The respondent, through the Finance Officer and Assessor 
of the District of Columbia, hereby states that it does not acqui- 
esce in the findings of fact and opinion of the District of Columbia 
Tax Court, filed in the above proceeding on July 6, 1956, for the 
following reasons: 


'(1) The applicable regulation in this case is Section 4(d)(2) 
of the District of Columbia Inheritance Tax Regulations as amended 
by Commissioners Order No. 56-683, dated April 5, 1956, subse- 


uent to and in accordance with the decision in McCeney v. District 
of Columbia, _—saU«.S. App. D.C. _, 230 F.2d 832 (No. 12, 755). 
The Court has ignored such regulation in making findings of fact. 


(2) No finding of fact has been made as to the market 
value of the interest of the life tenant in [decedent's] estate which 
was one of the grounds for the order of remand in the McCeney 
case, supra." (emphasis added; bracketed material substituted). 
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"The tax was assessed under Regulation 4(d)(2), as amended on January 13, 1955." (p. 5 
of the Tax Court’s opinion in the Johnson case, Docket No. 1536). Date of death of testator: August 18, 
1954. 
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Notwithstanding the foregoing, in the very face of its own regula- 
tion, its owndeclaration, its own publications of the 1956 Regulations, 
its own urgings before this Court in the Pearson v. Laughlin case, supra, 
that both the District and taxpayer must "act in good faith and assume and 
maintain a consistent position toward each other", the District effected 
a maximal possible tax assessment against Petitioner, albeit achieved 
by the devious means of applying an "inapplicable" regulation. The 
Tax Court erred in affirming such assessment, and in refusing and 
declining to apply the governing and controlling 1956 Regulation. 


(vi) The 1956 Regulation is binding upon the District of Columbia 
and the Tax Court equally with taxpayers: 


In District of Columbia v. Cahill, 1933, 60 oEP D.C. 342, 54 F. 
2d 453, 454, this Court stated: 


"The District is acting in this matter as a municipal 
corporation in relation to strictly corporate affairs, and, 
where the essential elements of an estoppel are present, it 
may be estopped by its acts and conduct in like manner and 
under Similar circumstances as in the case of aeloppels 
against individuals." : 


In United States v. Finn, D.C.S.D., Cal., 1954, 127 F. Supp. 
158, 165, the Court stated: ! 


"a valid administrative regulation binds the administrator 
himself equally with others, United States ex rel. Accardi 


v. Shaughnessy, supra, 437 U.S. 260, 74S. Ct. 499; 
Chapman v. Sheridan-Wyoming Co., 1950, 338, U.S. 621, 
629, 70S. Ct. 392, 94 L. Ed. 393; Bridges v. Wixon, 1945, 
326 U.S. 135, 153, 65S. Ct. 1443, 89 L. Ed. 2103; See 
Jeffries v. Olesen, D.C.S.D. Cal., 1954, 121 F. Supp. 
463, 476, the same as though the provisions of the regula- 
tions were prescribed by the statute. Atchison R.&S. F. 
Ry. Co. v. Scarlett, 1937, 300 U.S. 471, 474, 57S. Ct. 
541, 81 L. Ed. 748." (emphasis added) 


And in McCord v. Granger, 3 Cir., 1952, 201 F. 2d 103, 106-107, 
the Court held: 
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"It is well settled that Treasury Regulations under the 
Internal Revenue Act are as binding on the Government as 
they are on the taxpayer. Warner Bros. Pictures, Inc. v. 
Westover, D.C.S.D., Cal., 1947, 70 F. Supp. 111; Pacific 
National Bank of Seattle v. Commissioner of Internal Revenue, 
9 Cir., 1937, 91 F.2d 102, In the latter case it was held, 91 
F. 2d at page 108: 


'" *The suggestion that Treasury Regulations having 
the force and effect of law are binding on the taxpayers, 


but not on the Commissioner or the Board of Tax Appeals, 

cannot be entertained. Tax officials and taxpa ers alike 

are under the law, not above it.’ (emphasis added) 
A municipal corporation is held to a careful adherence to truth in its 
dealings with mankind, and cannot by its representations induce its 
citizens and taxpayers to rely upon its very acts, and then defeat the 
calculations and claims which its own conduct had super-induced. 
Hackett v. City of Ottawa, 1879, 99 U.S. 86, 25 L. Ed. 363. In 
particular point is Stockstrom v. Commissioner of Internal Revenue, 
1950, 88 U.S. App. D.C. 286, 190 F. 2d 283, 289, 30 A L.R. 443, 
450, wherein this Court stated, inter alia: 


"As the Supreme Court said ...'It would be a pity if tax- 
payers could not rely on this concurrent assurance from all 
three branches of the Government.' 


"It has been well said that the government should always 
be a gentleman. Taxpayers expect, and are entitled to receive, 
ordinary fair play from tax officials. We regard as unconscion- 
able the Commissioner's claim of authority to assess [the ] tax 
{under the regulation which he used] ..." (emphasis added; 
bracketed material supplied. ) 


In the light of the foregoing, the District seeks judicial sanction 
to sustain an assessment under an inapplicable and irrelevant regula- 
tion [Section 4(a) ] and to uphold the Tax Court's refusal to apply the 
directly pertinent and controlling 1956 Regulation. Surely such 
contention is egregiously without merit and wholly unconscionable. 
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It is inconceivable that the District, in the light of the foregoing, should 
now be heard to say that the 1956 Regulation is “inapplicable” and that 

a maximal possible tax assessment under a wholly es hic emacs regula- 
tion should be sustained. 


(vii) The 1956 Regulation is applicable under the Schaff v. Claxton 


doctrine: | 

Clearly, the 1956 Regulation was effective 301 days before the 
Tax Court's decision. Under Section 47-2403, District of Columbia 
Code, 1951, the Tax Court "shall hear and determine all questions 
arising on said appeal."" It is without dispute that Petitioner plead the 
1956 Regulation and relied solely upon it at the hearing. 


In Schaff v. R. W. Claxton, Inc., 1944, 79 U. S. App. D.C. 207, 
144 F. 2d 532, 533, this Court stated: ! 


. the Court is bound to consider any change, either 
in fact or in law, which has supervened since the judgment 
was entered." 


And in Gulf, Colorado & Santa Fe Railway Co. v. Dennis, 224 U.S. 503, 
32S. Ct. 542, 543, the Supreme Court stated: 
*,.. the court must dispose of the case under the law 
in force when its decision is given, ... [citing authorities ]" 
(emphasis supplied; bracketed material supplied). 


And this very precept of law is fully applicable in instances, of 


amended regulations such as here involved. In Standard Oil Co. v. 


Angle, Collector of Customs, 5 Cir., 1942, 128 F. 2d 728, 730, ina 
per curiam opinion,the court held: 


",...by amendment of the regulation, the precise 
situation here under review was expressly brought with- 
in it. In United States v. The Schooner Peggy, 1 Cranch 
103, at page 110, 2 L. Ed. 49, the Supreme Court in 
1801 first gave expression to the governing rule. ‘It is 
in general true that the province of an appellate court 
is only to enquire whether a judgment when rendered was 
erroneous or not. But if subsequent to the judgment and 
before the decision of the appellate court, a law intervenes 
and positively changes the rule which governs, the law must 
be obeyed, or its obligation denied. If the law is consti- 
tutional,and of that no doubt in the present case has been 
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expressed, I know of no court which can contest its 
obligation.' It has never departed from it. Vandenbark 

v. Owens-Illinois Co., 311 U.S. 538, 61S. Ct. 347, 85 
L. Ed. 327; Hines v. Davidowitz, 312 U.S. 52, 61S.. Ct. 
399, 85 L. Ed. 581; Texas Company v. Brown, 258 U.S. 
466, 42S. Ct. 375, 66 L. Ed. 721. If then the terms of 
the original regulations left question of their coverage in 
doubt ... the amended regulation in terms precisely cover 
this case, and, under the principles above set out, control 
its disposition."' (emphasis supplied). 


Thus, here, the amended 1956 Regulation in terms precisely 
covers this case, and under the principles above set out, controls 


its disposition. 


(viii) The 1956 Regulation is applicable in that it is "necessary 


for the enforcement and efficient administration" of the statute. 


The underlying statute, Sec. 47-1607, District of Columbia Code, 
1951, provides that the value of the interests be "determined a A 


manner as the Commissioners by regulation may prescribe." Section 
47-1618, District of Columbia Code, 1951, provides that the Com- 
missioners "shall have the power to make such rules and regulations 
consistent with its provisions, as may be necessary for its enforcement 
and efficient administration and to provide for the granting of extension 
of time within which to perform the duties imposed" by the statutes. 

In the McCeney case this Court laid down the basic criteria to be con- 
sidered in determining the market value of the interests involved. And, 
as hereinabove set forth, these criteria are identical to those estab- 
lished in the McCeney case. 


In Pacific States Box & Basket Co. v. White, 1935, 296 U.S. 176, 
186, 56S. Ct. 159, 163, the Supreme Court held: 


",.. where the regulation is within the scope of auth- 
ority legally delegated, the presumption of the existence of 
facts justifying its specific exercise attaches alike to Statutes,, 
to municipal ordinances, and to orders of administrative bodies." 


Set forth on p. 834 of 230 F. 2d. 
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Since the statute clearly provides that the market value of the 


interests is to be "determined in a manner as the Commissioners by 
regulation may prescribe"',it follows as a matter of course that both 
government and taxpayer will look to the pertinent and controlling 
regulation prescribed by the Commissioners. In order to lend itself 

to orderly and logical "enforcement and efficient administration", the 
1956 Regulation provides for a wholly rebuttable presumption, namely, 
that ''the future interest in the corpus to the extent which the corpus 
may be expended or consumed... shall be presumed to have no market 
value", unless there be filed evidence "relating to the age, life expec- 
tancy, state of health, accustomed scale of living, economic circum- 
stances, and other sources of income of the donee for life or years, 
and such additional evidence" as the Assessor may require for purpose 
of determining the market value. The 1956 Regulation meets the 
criteria set forth in McCeney to the letter, and for logical "enforce- 
ment and efficient administration" creates a rebuttable presumption as 
to the value of the interests involved. It is predicated upon the funda- 
mental precept of law as set forth in Athens Roller Mills v. Commissioner 
of Internal Revenue, 6 Cir., 1943, 136 F. 2d 125, 128: 


"Presumptions are indulged in only to supply facts 
based upon comparative availability to respective parties 
of material evidence." : 


In International Union v. Wisconsin Employment Relations Board, 
1951, 258 Wis. 481, 46N.W. 24185, 25 A.L.R. 2d 304, 315, it is 
stated that an administrative agency may promulgate such regulation as 


"is incidental and reasonably necessary to the proper 
and efficient administration of statutes that are com- 
mitted to them for administration." 


In the instant regulation, the rebuttable presumption is indulged 


in only "to supply facts based upon comparative availability to the 
27/ 
respective parties (life tenant and remainderman) of material evidence." 


27 Cf. Heiner v. Donnan, 1932, 285 U.S. 312, 52S. Ct. 358, 76 L. Ed. 772, and Schlesinger v. 
State of Wisconsin, 1926, 270 U.S. 230, 46 S. Ct. 260, 70 L. Ed. 557, and the excellent discussion in 
Commissioner of Intemal Revenue v. Clark, 7 Cir., 1953, 202 F. 2d 74. of both the Heiner and 
Schlesinger cases, and the effect of rebuttable (as created by the 1956 Regulation) as contrasted to con- 
Clusive (as created by the 1955 Regulation) presumptions. 
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In practically every, if not in each, instance where the 1956 
Regulation is applicable, who can best supply the evidence aforesaid 
than the life tenant? In almost every case, without exception, this 
evidence is exclusively and solely available to the life tenant, bearing 
in mind the rules of evidence, and other legal principles such as, 
among others, Section 14-308, District of Columbia Code, 1951 
(confidential relationship between physician and patient), etc., com- 
pellable testimony against interest in cases where the witness is not 
a party to a suit, the fiduciary relationships existing between trustees 
and the cestqui que trust (life tenant and remainderman), as well as 


between executors and the estate. 


Regulations reasonably adapted to the enforcement of the statute 
have the force of law. In Pacific National Bank of Seattle v. Commiss- 
ioner, 9 Cir., 1937, 91 F. 2d 103, the Court, in adverting to a treasury 
regulation providing in material part that: 


"such debts shall, in the absence of affirmative evidence 
clearly establishing the contrary, be presumed, for income 
tax purposes, to be worthless or recoverable only in part, 
as the case may be." 


clearly held that (p. 105, of 91 F. 2d): 


"This was and is a proper regulation, reasonably adapted 
to the enforcement of the act and not inconsistent with any statutory 
provision. It has, therefore, the force and effect of law. Mary- 
land Casualty Co. v. United States, 251 U.S. 342, 349, 40S. Ct. 
155, 157, 64 L. Ed. 297; Crocker v. Lucas (C.C.A. 9) 37 F.(2d) 
275, 277; Douglas County Light & Water Co. v. Commissioner 
(C.C.A. 9) 43 F. (2d) 904, 905; Commissioner v. Van Vorst 
(C.C. A. 9) 59 F. (2d) 677, 679." 


In Shepherd v. Midland Mutual Life Insurance Co., 1949, 152 
Ohio St. 6, 87 N.E. 2d 156, 161, 12 A.L. R. 2d 1250, 1258, the Court, 
in discussing rebuttable presumptions, stated, inter alia: 


"The presumption imputes to certain facts or groups of 
facts a certain prima facie significance or operation. It casts 
upon him against whom it operates the duty of meeting this im- 
putation. Should nothing further be adduced it settles the question 


involved in a certain way. It serves to establish a prima facie case." 


ore Sale Mig | 


<«) 
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Furthermore, Sec. 47-1618, District of Columbia Code, 1951, 
and Section 14 of the inheritance tax regulations specifically provide 
for the granting of extensions of time for the performance of any duty 
imposed by the statute and regulations. In addition thereto, Section 
47-2403, District of Columbia Code, 1951, clearly provides that 
"Any person aggrieved by any assessment by the District against him 
of any ... inheritance ... tax... may appeal from such assessment" 
to the Tax Court. 


It is clearly manifest that the 1956 Regulation is absolutely 
"necessary for the enforcement and efficient administration" of the 


underlying statute, and as such as applicable and governing herein. 


II 


The Tax Court's decision is invalid, and unsustainable on 
its very face, and should be reversed, since it was not 
rendered in accordance with law. 


The Record clearly establishes that Petitioner came forward 
with evidence at the hearing of this case; there is uncontroverted and 


undisputed evidence that the assessment against it was made under 


Section 4 (a) of the inheritance tax regulations;that the assessment 


was paid by Petitioner; that the trustees have the power and right 
of invasion of the corpus for the life tenant's benefit; and all other 
facts set forth in the statement of the case are likewise conceded 
and without dispute. The District offered no evidence in rebuttal. 
(Record, passim) The question of the market value of Petitioner's 
interest was clearly and uncontrovertedly settled and established by 
the 1956 Regulation, and Petitioner, having, as a matter of law, 
established its case, 


"the burden then shifted to the Commissioner to support 

his determination by evidence, and this he did not do, nor 
attempt to do, and accordingly, his determination cannot 
stand. United States v. Rindskopf, 105 U.S. 418, 26 L. Ed. 
1131; Thompson Pottery v. Routzahn (D.C.) 25 F. (2d) 

897; Flannery v. Willcuts (C.C. A.) 25 F. (2d) 951; Briggs 
Manufacturing Co. v. United States (D.C.) 20 F.(2d) 962." 28/ 


28 Nichols v. Commissioner of Internal Revenue, 3 Cir., 1930, 44 F. 2d 157, 159. 
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Consequently, the issue here presented is clearly set forth in 

the McCeney case, (p. 833, of 230 F. 2d): 
| "The question is whether the remainderman of a tes- 
tamentary trust [is] liable under Section 47-1601 of the 

District of Columbia Code, 1951, for District inheritance 

tax on the value of the trust corpus, after deducting the 

value of the life interest on a purely actuarial basis, when 

the corpus was subject to the possibility of invasion by the 

trustees for the benefit of the life beneficiar(y)." 

The answer by this Court, in its very wording, in McCeney 
and which is in point on all fours with this case (p. 836, of 230 F 2d) 
is: "The Tax Court, although it approved a tax on the remainderm(a)n 
assessed on the full value of the corpus diminished only by the life 
tenant's interest (in the income) valued under Section 4(a) of the 
regulations, made no determination that as a matter of actual fact 
the remainderman's contingent interest in the corpus had that full 
value, and that the life tenant's interest had no value. ae had any 
such determination been made initially by the Assessor— ‘in the light 
of the statute, the Tax Court's decision would be sustainable only if 
such a finding of fact had been made.'"' Consequently, it follows, as 
a matter of law, that the Tax Court's decision, on its very face, is 


wholly unsustainable and invalid, and should be reversed. 





29 In the instant case the Assessor completely ignoring the then applicable and governing 
regulation (1955 Regulation) applied the wholly “inapplicable” Section 4(a), the net result of which 
was that the assessment against Petitioner remainderman was approximately 1, 000% greater than that 
of the life tenant. 


As the Tax Court so aptly stated in its opinion (App. 24): “Bertha 70 the Tax Court refers to the 
life tenant as Bertha _ _/ apparently is satisfied.” And of that there can be little doubt particularly in the 
light of the fact that the Assessor, in his werzealous, if not wholly unconscionable, efforts to derive the 
maximum tax dollar, however, devious the means of assessment, applies a wholly inapplicable regulation 
which “dealt with a straight life interest, and not one accompanied by a power in the trustee or life 
tenant to invade corpus for the life tenant's benefit.” (p. 835, fn. 5, of 230 F. 2d.) 
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Ill 


The assessment made by the District under an inapplicable 
and irrelevant regulation is invalid and cannot be sustained. 


In Arguments I and II, supra, Petitioner dealt with the appli- 
cability of the governing and controlling 1956 Regulation and the re- 
fusal of the Tax Court to apply, much less to be governed by it. 
Herein Petitioner will concern itself with the very invalidity of the 
assessment made against it under the inapplicable Section 4(a). 
Thus, in fact and in law, not only was the governing and controll- 
ing regulation not applied, but a wholly inapplicable and irrelevant 
regulation was applied in determining the assessment against 


Petitioner. 


At the time of the assessment herein, Section 4(a) and the 


1955 Regulation were in full force and effect, the former dealing 
with a "straight life interest, not one accompanied by a power in 

the trustee or life tenant to invade corpus for the life tenant's bene- 
fit, won the latter governing and controlling valuation of such 
interests where there was a power in the trustee to invade the 

corpus for the life tenant's benefit” Despite the uncontroverted and 
undisputed fact that the instant case involves a trust accompanied by 
a power of invasion of the corpus by the trustees, assessment never- 


theless was made under Section 4(a). 


Where there is no dispute as to basic evidentiary facts (as here) 
and nothing remains but for the Tax Court to apply the process of 
reasoning to achieve a correct interpretation of the legal significance 
of the evidentiary facts, such conclusion of the Tax Court reached as 
an “ultimate fact" is reviewable by this Court completely freed from 


any and all restraints of the "clearly erroneous rule". Fahs. v. 
30 P. 835 of 230 F. 2d (McCeney) 


31 Section 4(d) provided “that where the life tenant has the right in his sole discretion to invade 
corpus for his own use, the corpus shall be taxed to the life tenant”. (p. 834 of 230 F. 2d). This section 
is set out fully in fn. 5 of the McCeney case, and was superseded by the 1955 Regulations on January 13, 
1955. In the instant case, the life tenant is co-trustee with the Bank, and to all intents and purposes is 
analagous to cases where the life tenant has the right in her sole discretion to expend or consume the cor- 
pus for her own use. 
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Taylor, supra, and cases therein cited. 


And in Dobson v. Commissioner, 320 U.S. 489, 64S Ct. 239, 242, 
88 L Ed. 248, the Supreme Court states: 


"It is contended that the applicable ... regulations 
properly interpreted forbid the method of calculation fol- 
lowed by the Tax Court. If this were true, the Tax Court's 
decision would not be 'in accordance with law', and the 
Court would be empowered to * * * reverse it." 


It is clear and wholly undisputed that the assessment herein 
made by the District, and affirmed by the Tax Court, the very founda- 
tion of which is grounded upon, what the Tax Court itself stated to be 
"an inapplicable section of the regulation", and which in the very words 
of this Court 


"dealt with a straight life interest, not one accompanied 
by a power in the trustee or life tenant to invade corpus 
for the life tenant's benefit, " ) 


can neither, in fact nor in law, be sustained. Moreover, the District 
itself, in its brief, District of Columbia v. Vann, No. 12,141, (1954) 
95 U.S. App. D.C. 22, 217 F. 2d 26, clearly admitted therein that, 
prior to the promulgation of the 1955 Regulation (which was promul- 
gated by the Commissioners as.a direct consequence of the Vann _ case) 
at which time Section 4(a) was, and still is, in full force and effect, 
that there was a complete: 


“absence of a regulation expressly controlling the tax to be 
assessed against a life tenant where trustees may invade the trust 
corpus for the benefit of the life tenant." 32/ 


Such admission by the District in an official pleading filed with this 


Court assuredly is binding upon it. Wiget v. Becker, 8 Cir., 1936, 
84 F. 2d 706, 709. 


Thus, despite the fact that the 1955 Regulation was at the time of 
the assessment herein governing and controlling, it was, nevertheless, 


not applied in this particular case, although it was fully applied by the 


32 Brief of Petitioner District of Columbia (No. 12,141) pages 13-14. 


230 Ben citcere. 
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District in cases involving invasion of the corpus by trustees on behalf 
of the life tenant both prior to and subsequent to the assessment herein. 


When, however, the 1955 Regulation fell with McCeney on March 
8, 1956, then (nunc pro tunc as of the date of the assessment herein) 
there was no directly pertinent and applicable regulation in force. 
McCeney, p. 835 of 230 F. 2d. ! 


Thus, it is manifest that (i) this Court, (ii) the Tax Court, 
(iii) the District of Columbia, and (iv) Petitioner are in fullest accord 
and concert that at the time of the assessment "there was no directly 
pertinent regulation in force" and that there was a complete "absence 
of a regulation expressly controlling the tax to be assessed". 


In Trustees of St. Paul Methodist Episcopal Church, South v. 
District of Columbia, 1954, 94 U.S. App. D.C. 78, 212, F. 2d 244, 
247, this Court clearly stated: 

"We said in Tumulty v. District of Columbia, 1939 69 

App. D.C. 390, 400, 102 F. 2d 254, 264: : 


". ‘. It isfundamental that an assessment must be 
validly made before tax liability can possibly accrue 


to the taxpayer’... (emphasis added) 


In the Tumulty case, supra, this Court also stated ht 259, of 102 F. 2d): 


"It is a rule without exception that if a. . tax 


assessment is not properly made there is no proper basis 
for a tax, and a tax attempted to be collected is void." 


Clearly then, there being no directly pertinent regulation in 
effect at the time of the assessment (the 1955 Regulation having fallen 
with McCeney), the assessment here was made under an “inapplicable 
section of the regulations". It stands to reason, therefore, that the 
assessment was "not properly made", and accordingly, Since, "there 
is no proper basis" for the tax assessed against Petitioner, the assess- 
ment "is void". There can be no lawful collection of a tax until there 
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is a lawful assessment, and there can be no lawful assessment except 
in the manner prescribed by law, and in conformance with the appli- 
cable regulations, which have the force and effect of law. State ex. rel 
Halferty v. Kansas City Power & Light Co., 1940, 346 Mo. 1069, 145 
S.W. 2d 116, 120. This is a well established precept of law, and in 
fn. 12 of the Tumulty case, supra (p. 260 of 102 F. 2d), this Court 
cites 10 cases in support thereof. In fine, in direct contravention of 
Section 47-1607, District of Columbia Code, the assessment was not 
"determined in a manner as the Commissioners by Regulation may 
prescribe." 


The Tax Court found that the assessment was made under "an 
inapplicable section of the regulations'~ and then disregarded that 
finding and affirmed the assessment under such inapplicable regulation. 
As so appropriately held by this Court in Washington-Times Herald, Inc. 
v. District of Columbia, 1954, 94 U.S. App. D.C. 154, 213 F. 2d 23, 24: 


"This finding, which was disregarded by the Tax Court 
in its decision holding the transactions taxable, was a 
sufficient basis for reaching the opposite conclusion." 


Thus, the Tax Court, having given lip service to the Tumulty, St. Paul 
Methodist, and McCeney cases, as well as the unequivocal asseverations 
of the District in its Vann brief filed in this Court, then proceeded to 
disregard and ignore the legal and factual inapplicability of the section 
under which assessment was made, with the net result that, in affirming 
the assessment, it held that what it itself had denominated "inapplicable" 
was in effect the applicable regulation. By the application of this legal 
parodox, the Tax Court has, in effect, judicially sanctioned the appli- 
cation of any regulation, applicable or inapplicable, as the whim and 
caprice of the assessing authorities may determine. It is submitted 

that the Tax Court erred in affirming such assessment of a maximal 
possible tax against Petitioner, and in not cancelling the assessment, 
and accordingly, its decision should be reversed. 





33 “the tax was not assessed under an invalid, but rather an inapplicable section of the regulations” 
(J.A. 29 ). 
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IV 


Any conceiveable presumption of correctness _ 
of assessment herein has, in fact and in law, — 
been utterly dispelled and negated. 


Beyond any doubt, as established by uncontroverted and un- 


disputed evidence, the assessment against Petitioner was effected 


under an inapplicable and irrelevant regulation. 


In Clinton Cotton Mills v. Commissioner of Internal Revenue, 


4Cir., 1935, 78 F. 2d 292, 295, the Court held: 


held: 


1932, 
1310: 


".,.. Reliance is placed upon the presumption of correct- 
ness of the determination of the Commissioner, but this shows 
upon its face the same error which vitiates the determination 
of the Board; and where it appears that the method pursued by 


the Commissioner is erroneous, the presumption of the correct- 


ness of his determination no longer avails. Russell v. 


Commissioner (C.C. A.) 45 F. (2d) 100, 103." 


In Meltzer v. Division of Tax Appeals in Department of Taxation 


and Finance, 1946, 134 N.J.L. 510, 513, 48 A. 2d 842, 844, the Court 


"... There was no evidence whatever to sustain the val- 
uation fixed by the ... Board; and its judgment is, therefore, 
without factual support..." 


And as stated in L. W. Blinn Lumber Co. v. Los Angeles County, 
216 Cal. 474, 14 P. 2d 512, 515, 516, 84 A.L.R. 1304, 1308- 


"Clearly . . . the method employed by the assessor 
and confirmed by the board. . . was erroneous and worked 
greatly to the injury of appellant. .. 


* * * *K X 


"In other words, where, as here, it appears that the 
assessor and board. . . both adopted a manifestly erro- 
neous method, such an act, although . . . unintentional, 
amounts to a constructive fraud, or the equivalent of fraud 


on the rights of plaintiff. 


* * * KX * 
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"When the determining principles leading to 

uniformity in distributing the burdens of taxation 

have been lost sight of or willfully abandoned in 

the making of the assessment complained of, the 

asseveration of the assessor that he assessed the 

form of property ‘at its full cash value’ will not 

avail him in the presence of the actual and admit- 

ted facts supplied from his own lips; nor will his 

assertion, even though it be admitted to be true, 

that he acted honestly and in good faith in making 

the assessment in question, suffice to compel the 

upholding of an assessment when the assessor mak- 

ing it, however honest and well-intentioned, has 

willfully adopted and deliberately pursued a plan of 

assessment which is violative of the fundamental 

principles which should be his guide in the perform- 

ance of his official duty . . . " (emphasis added) 
To like effect, see also, Rancho Santa Margarita v. San Diego County, 
1932, 126 Cal. App. 186, 14 P. 2d 588; Simkins v. City of Corsicana, 
1935, Tex. Civ. App., 86S.W. 2d 792. Clearly then, since Section 
4(a) was, and is, a wholly inapplicable regulation, but was nonetheless 
applied by the District in the instant assessment, "any presumption of 
correctness no longer avails." The District, as the promulgator of the 
very regulation here involved, stood before the Tax Court, as it now 
stands before this Court, and seeks judicial affirmation of a tax assess- 
ment which was erroneously, capriciously and arbitrarily made under 
an inapplicable and irrelevant regulation. It found such sanction in the 
Tax Court which affirmed the assessment under a manifestly erroneous 
method. It is respectfully submitted that in so doing, the Tax Court 


erred, and that its decision should, accordingly, be reversed. 


CONC LUSION 


It is respectfully submitted that the Tax Court erred in affirming 
a maximal tax assessment against Petitioner under an inapplicable and 
irrelevant regulation, and in declining and refusing to apply the govern- 
ing and controlling regulation, and its decision should, accordingly, be 
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vacated and reversed, and further, that under the governing and con- 
trolling regulation, in the light of the conceded, undisputed and un- 
controverted facts herein, judgment should be entered for Petitioner. 


Respectfully submitted, 


JAMES M. EARNEST 
GEORGE R. JACOBI 
1000 Woodward Building 
Washington 5, D. C. 


Attorneys for Petitioner 
Of Counsel: 


WILLIAM J. SAMFORD 
Samford Building 
Opelika, Alabama 
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JOINT APPENDIX 


DISTRICT OF COLUMBIA TAX COURT 


[Filed Feb. 10, 1956] 


- THE ALABAMA POLYTECHNIC INSTITUTE, 
a corporation, 
Auburn, Alabama, 


Petitioner, 


v. DOCKET NO. 1534 
DISTRICT OF COLUMBIA, 
Respondent. 


PETITION 


The above-named petitioner appeals from an assessment of 
taxes against it, and avers as follows: 

1. The petitioner is an educational, non-profit corporation, 
organized, chartered and existing under the laws of the State of 
Alabama, and is located at Auburn, Alabama. This Court has 
jurisdiction to hear and determine this cause under the provisions of 
the Act of July 10, 1952, 66 Stat. 543, ch. 649, Sec. 3 (a), Sec. 
47-2403, D. C. Code, 1951 ed., Supp. III. 

2. The tax in controversy is an inheritance tax in the amount of 
$25,841.78, with interest from November 15, 1955, to and including 
February 15, 1956, in the amount of $646.04, or a total of $26, 487. 82, 
or in the alternative an inheritance tax in the amount of $4, 127.61, 
with interest from November 15, 1955, to and including February 15, 
1956, in the amount of $103.19, or a total of $4, 230. 80. 

3. The notice of assessment was dated November 14, 1955, as 
will appear from the copy thereof attached hereto as Exhibit "A". The 
tax was paid, together with interest thereon, on February 10, 1956. 
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4. The assessment of tax is based upon the following errors: 
| (a) The Assessor, D. C., erred in not granting petitioner 
exemption from the inheritance taxes herein involved under the 
provisions of Subsection (e) of Sec. 1, Art. 1, Title V, District of 
Columbia Revenue Act of 1937, as amended (Public Law 198), and 
providing in material part that: 
"Property transferred*** exclusively for*** educational 

*** purposes, Shall be exempt from any and all taxation 

under the provisions of this section." ae 

(b) The Assessor, D. C., erred in computing the tax 
against the life tenant and remainderman (petitioner herein) by applying 
Sec. (4 (a) of the Regulations Pertaining to Inheritance and Estate Tax 
Law, and by failing to compute such taxes under Sec. 4 (d) (2) of said 
Regulations. 

(c) Or in any event, the Assessor, D. C., erred in 
disallowing as a deduction the claim of Bertha E. Boyd, the widow, 
against the estate of said decedent in the amount of $35, 106. 24, and in 
disallowing the sum of $15,000 paid to Thomas F. Burke, Esq. for 
legal services. 

5. The facts upon which the petitioner relies on the basis of this 
proceeding are as follows: 

(a) On April 24, 1953, James Seaborn Boyd, decedent, 
executed his Last Will and Testament, whichhas been duly admitted to 
probate and record in the United States District Court for the District 
of Columbia, Administration No. 85,068; that a true and correct copy 
of said will is annexed hereto as Exhibit B and expressly made a part 
hereof; that said decedent created a trust under Paragraph 8 of his 
Will in which it was stated in part: 

"All the rest, residue and remainder of my estate, both real 
and personal, wheresoever located, of which I shall die seized 
and/or possessed, or to which I may then in any manner be 
entitled, including any and all property hereafter acquired by me, 


4) 
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I give, devise and bequeath absolutely unto my wife, Bertha 
Eckhardt Boyd and The National Metropolitan Bank of Washington, 
in the District of Columbia, its successors and/or assigns, 
IN TRUST, nevertheless, to hold the same with full discretionary 
powers of management, of mortgage, of sale and resale, in fee 
simple or otherwise, of investment and re-investment, subject 


to the limitations hereinafter stated and to keep the same invested, 


collect all rents, revenue and income arising therefrom; and, 
after paying all such costs, charges and expenses as they may 
deem necessary or proper in the administration of this trust, 
including specifically the keeping in a condition of good repair 
all real estate, to pay over the net income arising therefrom, 
periodically, as follows: 

(a) Unto my beloved wife, Bertha Eckhardt Boyd, during 
the remainder of her lifetime, and if at any time in the opinion of 
the Trustees for the time being hereunder said net income (the 
entire net income from the trust property) shall be insufficient 
for her comfort and support, such Trustees may pay from time 
to time to her or for her benefit such sums out of the principal of 

‘the trust property as may be necessary to suitably maintain her 
in such comfort as she now enjoys. After the death of my said 
wife, the net income aforesaid shall be paid, in periodical 
installments as may be agreed upon, for a period of five year, -- 

"(b) Unto the Alabama Polytechnic Institute of Auburn, 

Alabama, to be used and applied by it for scholarships for needy 
and deserving students from the State of Alabama under such form 
of regulations and rules as to the selection of such students as 
the said Institute may adopt. ***." 

* * * % * 

"(e) Upon the expiration of five years from the date of the 
death of my said wife, this trust shall cease and terminate and 
I direct my surviving Trustee hereunder, or the Trustee acting 
in the execution hereof, to transfer, assign, pay over and 
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deliver the remaining principal of the trust estate, and all 
accumulated income thereof, after the payment of all proper 
charges, taxes, and expenses therefrom unto *** the Alabama 
Polytechnic Institute of Auburn, Alabama or ***** whichever organi- 
zation has received the income for the five years since the date 
of the death of my beloved wife, Bertha Eckhardt Boyd, as 
hereinabove provided, the said remaining principal of the trust 
estate to be used and applied for the same purposes and under 
the same conditions as herein set forth for the use of the income 
for the preceding five years. 

"(f) The receipt of either of the institutions mentioned in para- 
graph(e)hereof shall be a full and complete acquittance and 
discharge of my said surviving Trustee in the distribution of said 
principal and income; and my said surviving Trustee shall have 
no liability whatever as the application of said principal and 
income, after the payment thereof as herein provided." 

(b) The testator died on March 15, 1954, and an inheritance 
tax return was filed by the executors of the estate on, to wit, 
September 30, 1955. 

(c) The Assessor, D. C., made certain adjustments in the 
value of the net estate, and determined that the value of the property 
left in trust to the trustees was the sum of $368, 934.77. 

(d) The Assessor, D. C., in applying Sec. 4(a) of the 
Inheritance Tax Regulations, promulgated June 14, 1944, ruled that 
$115, 669.91 was taxable to the life tenant, Bertha Eckhardt Boyd, and 
assessed a tax of $2, 612.36 against said life tenant, plus interest from 
November 15, 1955, to and including February 15, 1956, in the amount 
of $65.31, or a total of $2, 677. 67. 

(e) The Assessor further ruled that $253, 264.86 was 
taxable to the remainderman, Alabama Polytechnic Institute, petitioner 
herein, and assessed a tax of $25, 841,78 against said remainderman, 
plus interest from November 15, 1955, to and including February 15, 
1956, in the amount of $646.04, or a total of $26, 487. 82. 


Cost 4 es F 


~~ ae —~ be 
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(f) The Assessor, D. C., further disallowed the claim of 
the surviving widow, Bertha E. Boyd, against the estate in the sum of 
$35,106.24, being the amount of the net proceeds of sale of premises 
1817 Parkside Drive, N. W. The aforesaid premises were acquired 
by the widow on or about August 17, 1937, and title thereto was taken 
in her sole name. The property was sold on February 25, 1953. Upon 
receipt of a check for the net proceeds of the sale, it was delivered by 
the widow to decedent with instructions to invest the same for her sole 
and separate estate. Contrary to such instruction, the check was 
deposited on March 20, 1953, in a joint checking account of James S. 
and Bertha E. Boyd in the National Metropolitan Bank, and said funds 
were subsequently used by James S. Boyd to purchase real estate notes 

in his sole name which became a part of his personal estate; and 
that under the law, decedent is deemed to have held such proceeds or 
the notes purchased therewith in trust for the benefit of the widow. No 
accounting was made by decedent during his lifetime and the claim of 
the widow constituted a valid debt against his estate.: The Assessor 
also disallowed the item of $15,000.00 for legal services rendered by 
Thomas F. Burke, Esq. Services were rendered by said attorney 
with relation to the interpretation of the Will of said decedent, 
including among other things, the powers conferred on the trustees to 
encroach on corpus and the inheritance taxes properly due and payable, 
and by whom; and the Assessor by refusing to allow the claimed 
deduction, in whole or at least in part, has acted arbitrarily and 
abused his discretion. In disallowing aggregate deductions of 
$50,106. 24, the Assessor allocated $34,396.74 to petitioner with a 
resultant tax of $25, 841.78 plus interest of $646. 04 or $26, 487. 82, 
whereas, if said deductions had been allowed, the tax to petitioner would 
be $21,714.17, plus interest of $542.86, or $22, 25T. 03, so that there 
was an overpayment of $4, 230. 80. 

WHEREFORE, the petitioner prays that this Board hear and 
determine the proceeding and grant to your petitioner the refund of 


$26, 487.82, representing the inheritance tax assessed it together with 
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interest paid for the period November 15, 1955, to and including 
February 15, 1956, on the grounds that said petitioner is exempt from 
such taxation under the provisions of Subsection (e) of Sec. 1, Art. 1, 
Title V, District of Columbia Revenue Act of 1937, as amended, 
(Public Law 198) referred to in Paragraph 4 (a), supra, or in the 
alternative under the provisions of Sec. 4 (d) (2) of said Inheritance 
Regulations, whereby the inheritance tax based upon the entire 
adjusted value of the trust created by paragraphs 8 of the will of 
decedent James Seaborn Boyd be assessed against the life tenant, 
and further, in any event, to allow as deductions Items 34 and 36 of 
Schedule H of the Inheritance Tax Return, and to grant a refund to your 
petitioner of $4, 230. 80. 

The Alabama Polytechnic Institute, 

A corporation, Auburn, Alabama. 

By /s/ David W. Mullins 

- Petitioner  ~ 


/s/ James M. Earnest 
JAMES M. EARNEST, 
1000 Woodward Building 
Washington 5, D. C. 


/s/ William J. Samford 
WILLIAM J. SAMFORD 
Samford Building 
Opelika, Alabama 


Attorneys for Petitioner. 


[VERIFICATION] 








10 


11 


7 
EXHIBIT B 
LAST WILL AND TESTAMENT 
OF 
JAMES SEABORN BOYD 


* * * * Ok * 


8. All of the rest, residue and remainder of my estate, both 
real and personal, wheresoever located, of which I shall die seized 
and/or possessed, or to which I may then in any manner be entitled, 
including any and all property hereafter acquired by me, I give, devise, 
and bequeath absolutely unto my wife, Bertha Eckhardt Boyd and The 
National Metropolitan Bank of Washington, in the District of Columbia, 
its successors and/or assigns, IN TRUST, nevertheless, to hold the 
same with full discretionary powers of management, of mortgage, 
of sale and resale, in fee simple or otherwise, of investment and re- 
investment, subject to the limitations hereinafter stated and to keep 
the same invested, collect all rents, revenue and income arising there- 
from; and, after paying all such costs, charges and expenses as they 
may deem necessary or proper in the administration of this trust, in- 
cluding specifically the keeping in a condition of good repair all real 
estate, to pay over the net income arising therefrom, periodically, as 
follows: | : 
(a) Unto my beloved wife, Bertha Eckhardt Boyd, during the 
remainder of her lifetime, and if at any time in the opinion of the 
Trustees for the time being hereunder said net income (the entire net 
income from the trust property) shall be insuffic ient for her comfort 
and support, such Trustees may pay from time to time to her or for 
her benefit such sums out of the principal of the trust property as 

may be necessary to Suitably maintain her in as much comfort 
as she now enjoys. After the death of my said wife, the net income 
aforesaid shall be paid, in periodical installments as may be agreed 
upon, for a period of five years, : 

(b) Unto the Alabama Polytechnic Institute of Auburn, Alabama, 
to be used and applied by it for scholarships for needy and deserving 
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students from the State of Alabama under such form of regulations and 
rules as to the selection of such students as the said Institute may adopt. 
In the event, however for any reason the said Institute cannot and does 
not accept this said gift, then the said net income shall be paid in 
periodical installments as may be agreed upon, - 

(c) Unto the Salvation Army, Inc. and by it used and applied to 
charity work among white people residing in that portion of the State of 
Alabama which lies south of a dividing line running East and West and 
through and including Auburn, Alabama. 

(d) The receipt of either ot the institutions mentioned in 
paragraphs (b) and (c) hereof shall be a full and complete acquittance 
and discharge of my said surviving Trustee in the distribution of said 
income; and my said surviving Trustee shall have no liability whatever 
as to the application of said income, after the payment thereof as herein 
provided. 

(e) Upon the expiration of five years from the date of the death of 
my said wife, this trust shall cease and terminate and I direct my 
Surviving Trustee hereunder, or the Trustee acting in the execution 
hereof, to transfer, assign, pay over and deliver the remaining 
principal of the trust estate, and all accumulated income thereon, 
after the payment of all proper charges, taxes, and expenses therefrom, 
unto either the Alabama Polytechnic Institute of Auburn, Alabama or 
the Salvation Army, Inc., whichever organization has received the 
income for the five years since the date of the death of my beloved wife, 
Bertha Eckhardt Boyd, as hereinabove provided, the said remaining 
principal of the trust estate, to be used and applied for the same 

purposes and under the same conditions as herein set forth for 
the use of the income for the preceding five years. 

(f) The receipt of either of the institutions mentioned in paragraph 
(e) hereof shall be a full and complete acquittance and discharge to my 
said surviving Trustee in the distribution of said principal and income; 
and my said surviving Trustee shall have no liability whatever as to 
the application of said principal and income, after the payment thereof 
as herein provided. 
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10. I hereby authorize and empower my said wife, Bertha 


Eckhardt Boyd and The National Metropolitan Bank of Washington as 
Trustees of the trust herein and hereby created, to retain any of the 
real estate, stocks, bonds or other securities of which the principal of 
said trust may be originally constituted as proper investments and to 
continue to hold the same as such in their discretion. I hereby 
authorize and direct my said Trustees to invest and keep invested all 
of my estate so received and held by them in trust under this, my will, 
as well as the proceeds of such investments as I may own and possess 
at the time of my death which, from time to time, may mature or by 
sale be converted, in the following manner, that is to say: 

(1) In all bonds for which the faith of the United States is pledged 
to provide for the payment of the interest and principal. 

11. I further direct that my Executors and Trustees shall not at 
any time sell any leasehold interests, or leases, in which I am Lessor, 
or the fee simple title to such real estate, owned by me at the time of 
my death, excepting only the dire need of my wife, Bertha Eckhardt 
Boyd, shall so require, to suitably maintain her in as much comfort as 
she now enjoys, as hereinbefore in this my Last Will and Testament 
provided; and it is my wish and I desire that my Executors and Trustees 
Shall, in such contingency first have recourse to and sell the other 
assets of my estate or my trust estate, if necessary, for this purpose. 

12. I hereby nominate, constitute and appoint my wife, Bertha 
Eckhardt Boyd and the said The National Metropolitan Bank of 
Washington, its successors and/or assigns, to be the Executors of this 
my Last Will and Testament. , 

[VERIFICATION ] 


[Filed June 13, 1956] 
AMENDMENT TO PETITION 
Comes now the above-named petitioner and amends its original 
Petition filed herein by adding Paragraph 6, reading as follows: 
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6. Petitioner further alleges that its Petition was filed herein 
on February 10, 1956; and on March 8, 1956, the United States 
Court of Appeals for the District of Columbia Circuit, in the case 
of McCeney, et al, Petitioners v. District of Columbia, Respondent, 
No. 12,755, rendered a decision and judgment in which they held 
that Section 4 (d) of the Inheritance Tax Regulations, as amended 
on January 13, 1955, was invalid in that it was not in accord with 
the applicable statutory provisions; and suggested that the 
Commissioners of the District of Columbia might wish to amend 
the said Regulations in order to cure the defects which were 
pointed out by the Court in its decision; that effective April 5, 
1956, the Commissioners of the District of Columbia promulgated 
amended Regulation 4 (d) (2) as the same was constituted on 
January 13, 1955; that present Regulation 4 (d) (2), as amended 
on April 5, 1956, provides that the future interest in the corpus to 
the extent which the corpus may be expended or consumed, as set 
forth therein, shall be presumed to have no market value unless 
there shall be filed with the Assessor tangible evidence relating 
to the age, life expectancy, state of health, accustomed scale of 
living, economic circumstances, and other sources of income of 
the donee for life or years, and such additional evidence as the 
Assessor may, in his discretion, require for the purpose of 
determining the market value referred to in said regulation; and 
that in cases where the tax return required to be filed for the 
purpose of assessment of an inheritance tax upon the interest of 
the donee for life or years and upon the future interest has been 
filed prior to sixty days after the date of the amendment to 
Regulation 4 (d) (2), namely, April 5, 1956, such evidence 
required to overcome the presumption may be filed with the 
Assessor within sixty days after the date of said amendment or 

on or before June 5, 1956; that Petitioner is advised that no 
evidence to overcome the presumption has been filed with the 
Assessor within the aforesaid permissible sixty day period; 
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that the amended regulation, as clearly indicated in the McCeney 
case, should be retroactively applied; and when so applied, 
Petitioner is entitled to the full benefit of the presumption therein 
set forth, and on this premise, Petitioner alleges that it is 
entitled to a refund of $25, 841.78, with interest from November 15, 
1955, to and including February 15, 1956, in the amount of $646. 04, 
or a total of $26, 487.82, together with interest thereon as may be 
permitted by law, less, however, any interest which Petitioner 
may have waived by reason of the removal of the above-entitled 
case from the Court's Hearing Calendar and placing it on the 
Reserve Calendar. 
and by further amending the concluding paragraph in its aforesaid 
Petition by changing the period following the figure $4, 230. 80 to a semi- 
colon and adding the following: 
or secondly, in the alternative, that the Board hear and determine 
the proceeding and grant to your Petitioner the refund of $26, 487. 82, 
representing the inheritance tax assessed against it, and interest 
paid for the period November 15, 1955 to and including February 


15, 1956, together with interest thereon as may be allowed by law, 


less, any interest which may have been waived by Petitioner by 
reason of the above-entitled action having been taken off of the 
Hearing Calendar and placed on the Reserve Calendar, on the 
ground that amended Regulation 4 (d) (2), promulgated April 5, 
1956, is applicable and should be applied retroactively, and 
inasmuch as no evidence required to overcome the presumption 
therein set forth was filed with the Assessor within the permissible 
sixty day period, petitioner is entitled to rely upon such 
presumption and, accordingly, is entitled to the refund as claimed. 


The Alabama Polytechnic Institute, 
a corporation, Auburn, Alabama, 


By 


Petitioner. 
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EXCERPTS FROM PROCEEDINGS 

MR. EARNEST: If Your Honor please, I labeled it an amendment 
to the petition, but so that the record may be entirely clear, sir, let 
me state that our position is that: We no longer contend, as we did 
contend in the original petition, that Public Law 198 is controlling here 
or operative. 

THE COURT: What is 198? 

MR. EARNEST: 198, if Your Honor please, was the amendment, 
which is Section 1(e) of the Regulations, which provided that property 
transferred exclusively for public or municipal purposes, and so forth, 
or exclusively for charitable, educational or religious purposes, shall 
be exempt. 

THE COURT: You mean Congress amended the Act to cut out the 
requirement that it must be exclusively in the District of Columbia? 

MR. EARNEST: That is right. 

THE COURT: When did the decedent die? 

MR. EARNEST: He died on March 15, 1954. Our thinking initially 
was, Sir, that since the amendment to the Act did not provide on its face 
for an effective date that possibly it would reach back and control the facts 
in this particular case, and it was on that premise, but I have eliminated 
that and I would no longer make that contention. 

THE COURT: All right. 

*K me RE * * aK * 

MR. WIXON: * * * The assessment was in the amount of 
$25, 841.78. Interest on that principal sum was assessed in the amount 
of $387.63, or the total amount of $26, 229.41. In addition to that, at 
the time of the payment of the assessment, because of the failure to pay 
within the time for which the original interest was determined, additional 
interest in the amount of $258.41 was paid in accordance with the statu- 
tory provision relating to it. 


* 2 * * * * 


MR. WIXON: The total amount, therefore, paid was $26, 487.82. 
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* * * x * * 
MR. WIXON: The total amount, therefore, paid was $26, 487. 82. 
* * * * * * 


MR. WLIXON: We will agree and are agreed that James Seaborn 
Boyd, the decedent in this case, died in the District of Columbia March 
15, 1954. 

MR. EARNEST: Correct. 

MR. WIXON: That he left a last will and testament dated April 
24, 1953, which was admitted to probate as the last will and testament 
of the decedent, James Seaborn Boyd, in the United States District 
Court for the District of Columbia, on April 14, aie under Adminis- 
tration No. 85068. ! 

We will further admit that the last will and = an of James 

Seaborn Boyd is correctly set forth in the addendum or exhibit to 
the petition in this case as Exhibit B, Your Honor, and for that purpose, 
further, we will admit that it is in evidence in this a That will take 
care of the necessity of it being offered. | 

We will further admit that letters testamentary on this particular 
decedent's estate have been issued by the District Court for the 
District of Columbia on April 15, 1956. The matter hea been properly 
probated in the Administration Branch. 

THE COURT: What about the value of the este. $389, 422. 69? 
Is there any dispute about that? 

MR. EARNEST: There is no dispute about that. 

THE COURT: All right, Mr. Wixon? 

MR. WIXON: That is correct. 

THE COURT: NowlI call your attention to 2 (d). That seems to 
be in order. 5 (d) on page 4. 

MR. WIXON: Page 4? 

THE COURT: Yes. 

MR. EARNEST: And 5 (e), both of them together. 
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MR. WIXON: Your Honor, as far as the statement concerning the 
determinations of amounts are concerned, we are agreed that they are 
correct. 

THE COURT: Well, now, was the old regulation applied? 

MR. EARNEST: That is the point. I mean you did apply 4 (a). 

MR. WIXON: At the time of that assessment, yes, sir. 

MR. EARNEST: So that you are conceding the accuracy of the 
statement of fact in 5 (d)? 

x * * a so * 

MR. WIXON: Mr. Earnest has suggested to me a statement for 
the record between us concerning the Commissioner's order which 
amended the regulations on the Inheritance and Estate Tax Law. The 
one Mr. Earnest has in mind is that particular amendment of April 5, 
1956, with which I am certain Your Honor is completely familiar. I 
don't know whether Your Honor needs or desires us to stipulate with 
respect to the promulgation of a mandatory order of the Commissioners, 
but if you would like us to -- 

THE COURT: I would like to see it. Do you have a copy of it 
there? 

MR. EARNEST: I have it right out of the Official Register. It 
may be unnecessary, but I thought I would like to offer the thing in its 
entirety. 

THE COURT: Whatever it is, let's get it in the record. I will 
take judicial notice of it, but let's get it in. 

MR. EARNEST: The stipulation in that respect was that the 
Commissioners of the District of Columbia Order Number 56-683, pro- 
mulgated under the provisions of 47-607 D. C. Code -- 47-1607 in the 
Code -- amended the regulation pertaining to the District of Columbia 

Inheritance and Estate Tax Law on April 5, 1956. I don't know 
that the rest is necessary. 

THE COURT: I will have to take judicial notice of all the 
regulations. Let us have that for convenience. 
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MR. WIXON: If Your Honor please, we will stipulate further that 
by letter dated April 20,1956, signed by Mr. William R. Mason, 
Assistant Administrator of the Inheritance and Estate Taxes of the 
Department of General Administration of the Assessor's Office, a copy 
of the amendment about which we have just been speaking; that is to 
Say, the one of April 5, 1956, was mailed to the National Metropolitan 
Bank of Washington, 613 - 15th Street, Northwest, Washington, D. C., 
one of the executors of this estate. 
The letter reads as follows: 
"Gentlemen: 
"We enclose a copy of an amendment to Section 4 (d) of the 
regulation pertaining to the District of Columbia Inheritance and 
Estate Tax Law approved by the District of Columbia April 5, 
1956. 
"Very truly yours, 
"William R. Mason, 
“Assistant Administrator, 
"Inheritance and Estate Tax." 
That particular amendment to which reference is made in the 
letter from Mr. Mason of April 20, 1956, is the one of April 5, 
1956, which has been passed up to Your Honor. We are agreed about 
that. 

MR. EARNEST: I want to see if the gentleman won't agree 
with this. This is a proposed stipulation: That since the date of the 
promulgation of regulation 4 (d) (2) on April 5, 1956, by the Commissioners 
of the District of Columbia, up to and including the date of hearing; that 
is, today, a period of 246 days, the donee for life, Bertha Eckhart Boyd, 
also co-executor and co-trustee of the estate of the decedent, James 
Seaborn Boyd, has not appeared before nor filed with the Assessor of the 


District of Columbia any evidence "relating to the age, life expectancy, 


state of health, accustomed standard of living, economic circumstances 
and other sources of income of the donee for life" or any "such additional 


evidence" as the Assessor may, in his discretion, require for the purpose 
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of determining the market value referred to in Section 4 (d) (2) of the 
regulation dated April 5, 1956. 

THE COURT: I think you better complete that, if it is important 
to you. The other executor has not either, has he? 

MR. EARNEST: And that neither has the other executor; namely, 
the National Metropolitan Bank. In other words, there has been no 
appearance by either of the executors of the estate of this decedent, nor 
the donee for life, in the Assessor's office and she has offered no 


evidence as contemplated or provided by the amended regulation 
4 (d) (2), dated April 5, 1956. 

THE COURT: All right. Mr. Wixon, do you so stipulate? 

MR. WIXON: I will stipulate the fact, as Mr. Earnest has 
Stated, that there has been no appearance before the Assessor by Mrs. 


Boyd or by the other executor, National Metropolitan Bank. The last 
statement by Mr. Earnest I desire should be entirely accurate. That 
sort of infers that such additional evidence was requested. 

MR.EARNEST: I am not trying to infer that. I am quoting 
literally from the amended regulation. 

THE COURT: Why don't you put Mr. Mason on the stand if there 
is any question? 

MR. WIXON: That stipulation is all right, but I merely don't 
want to get out of the idea that continuous calls were made, which is not 
the fact. 

THE COURT: Mr. Earnest, you will concede that no calls were 
made by the Assessor except the sending out of the regulation? I mean 
there may be an indication there when they sent the regulation that it 
was implicit, but other than that there were no calls by the Assessor 
upon either the executor or life beneficiary to supply the information. 

MR. EARNEST: I certainly am aware of none and I don't contend 


there were any. 


* * 
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THE COURT: That this party did not come in and supply the 
information ? 

MR. EARNEST: Did not come in, voluntarily 0 or otherwise, as 
contemplated by the amended regulation. 

THE COURT: All right. 

MR. EARNEST: I think that we have already covered, by 
stipulation, the payment of the tax by the remainderman. I have the 
receipted tax bill here. That is conceded, is it not? 

THE COURT: That is conceded. ; 

MR. WLIXON: * * * Mr. Earnest and I are agreed tha it is a fact 
that the sending of the copy of the amendment of the particular 
regulation we are discussing of April 5, 1956, to the National 
Metropolitan Bank of Washington was also, for the purposes of this 
case, the sending of such a copy of the amendment to Mrs. Boyd and 


that there is no question concerning her lack of awareness of the 


existence of the amendment of April 5, 1956. : 

To put it otherwise, Mrs. Boyd was aware of and did nothing 

under the particular amendment of April 5, 1956, as set forth in 
the letter of April 20, 1956, by Mr. Mason, to the National Metropolitan 
Bank of Washington. 

MR. EARNEST: That is my understanding. 

ss % * * * % 

THE COURT: The burden is on you to prove all material facts. 

MR. EARNEST: Now, if Your Honor pleases, I think that 
factually that is all that I wish to present to Your Honor because, while 
I am well aware of Your Honor's prior ruling in the pretrial with 
respect to the amended regulation 4 (d) (2), Iam in disagreement with 
Your Honor and it is our position, as we have attempted to state in the 
amendment to the petition, that regulation 4 (d) (2) is applicable in this 
case; that it is valid and that under a literal application of it, since 
the undisputed record discloses that Mrs. Boyd did not come in and 
offer any evidence to refute the presumption therein set forth, that the 
petitioner here is entitled to recover the full amount of the taxes paid. 
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* 1 * * ok * 

THE COURT: But the whole estate would be taxed -- at least the 
transfer of the estate would be taxed, but we would take it off the 
Institute and put it on Mrs. Boyd, but she would have to come in or 
somebody would have to come and show what were the circumstances, 
her economic situation, does she have any other income. All those 
things should be shown. Of course you knew it, but you would rather 
stand on this point that you make. 

Now I am ready and prepared to hear testimony, but I can't 
make any findings on what Mrs. Boyd's condition is. You just leave me 
without any evidence at all. I have nothing to goon. However, if you 
want to write a memorandum -- You have stated your position and if 
you want to write a further memorandum, I will be very glad to give you 
the opportunity. 

MR. EARNEST: Well, if Your Honor please, I know we are in 
sharp conflict here as to our interpretation of the decision and I would 


like an opportunity to write a memorandum in this case. 


FINDINGS OF FACT AND OPINION [Filed Jan. 31, 1957] 


The petitioner was assessed an inheritance tax on a transfer of a 
remainder interest under the will of James Seaborn Boyd, deceased. 
It contends that (a) the tax is invalid and should be cancelled in its 
entirety because it was assessed under an invalid regulation and (b), 
in the alternative, the tax should be taken from the petitioner and 
imposed in its entirety upon the life tenant because neither she nor her 
co-executor supplied certain information to the Assessor which was 
called for under the regulation adopted some time after this case was 
filed in this Court. 
| Findings of Fact 

1. The petitioner is a non-profit educational institution, 
incorporated under the laws of Alabama, and located at Auburn in that 
State. 

2. The decedent, James Seaborn Boyd, died domiciled in the 
District of Columbia on March 15, 1954. 
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3. The decedent left a will dated August 24, 1953, whereunder 
letters testamentary were duly issued to Bertha Eckhardt Boyd and 
the National Metropolitan Bank of Washington, D. Cc. ', appointing them 
executors of his estate. 

4. Bertha Eckhardt Boyd is the widow of the decedent. 

5. In his will dated August 24, 1953, the decedent made 
dispositions of his property, among others, as follows: 

(a) To his widow, Bertha Eckhardt Boyd, all his tangible 
personal property, personal effects, jewelry, clothing, household 
furniture, automobiles and the like, and $1000 each month during the 
administration of his estate; and 

(b) All the rest, residue and remainder of his estate to 
Bertha Eckhardt Boyd and the National Metropolitan Bank in trust to 
pay the net income therefrom to his widow during her life, and at her 
death to pay the net income to the petitioner for five years, and at the 
end of such period to pay the principal of the trust with accumulated 
interest to the petitioner. 1/ : 

(c) The will provided further that the srudenes could invade 
the principal and pay so much thereof to Bertha Eckhardt Boyd "as may 


be necessary to suitably maintain her in such comfort as she now 


enjoys." 

6. The value of the residuum of the estate held in trust by the 
trustee under the will of the decedent was $368, 934.77 ‘ 

7 (a) On November 14, 1955, the Assessor, acting pursuant to 
Section 4 (a) of the regulations pertaining to the inheritance tax law, 
promulgated June 14, 1944, and in effect on November 14, 1955, 
determined, upon the sole basis of the age of the life tenant, that the 
value of her life interest in the trust fund was $115, 669. 91; and 
accordingly assessed an inheritance tax against such life tenant in the 
amount of $2, 612.36, plus interest in the amount of $65. 31 or a total 
of $2, 677. 67. 


(1) The will provided that if the petitioner declined the bequest then it 
should be paid to the Salvation Army. 
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(b) On November 14, 1955, the Assessor, acting pursuant 
to Section 4 (a) of the aforesaid regulations determined that the value 
of the remainder interest of the petitioner in the trust fund was the 
remainder or difference between the total value of $389, 422.69 and the 
determined value of the life interest of $115,669.91, that is to say, the 

sum of $253, 264. 86; and accordingly assessed the petitioner an 
inheritance tax of $25,841.78, plus interest in the sum of $646.04, ora 
total of $26, 487.82. Such tax was paid by the petitioner on February 10, 
1956. 

(c) The petitioner does not complain of the determination of 
the total value of the trust fund or the mathematics employed in the 
computation. Its claim, among other things, is that its remainder 
interest is of no value, and that accordingly no inheritance tax is 
properly assessable against it. 

8 (a) On April 5, 1956, the Commissioners amended Section 4 (d) 
of the regulations pertaining to the inheritance tax law of the District of 
Columbia by dividing such section into two subsections reading as 
follows: 


'(d) (1) Where the donee for life or years has the right in his 


sole discretion to expend or consume the corpus, or a part thereof, 


for his own use, the taxable value of the interest of the donee for 
life or years in Such corpus, or such part thereof, shall be the 
value of the entire corpus or of such part of the corpus as may be 
so expended or consumed without reference to the method of 
determining the value of the life interest or of an estate for years 
as provided in subsections (a) and (b) of this section, except, 
insofar as the market value of such part of the corpus as may be 
expended or consumed may be computed with reference to a fixed 
and definite standard, stated in the instrument creating the corpus, 
for the expenditure or consumption. In cases to which this 
subsection is applicable, the future interest in the corpus, to the 


extent to which the corpus may be expended or consumed as set 


4 . 
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forth in this subsection, shall be presumed to have no market 
value unless there shall be filed with the Assessor concurrently 
with the filing of the tax returns required to be filed for the 
purpose of assessment of an inheritance tax upon the interest of 
the donee for life or years and upon the future interest in the 
corpus tangible evidence relating to the age, life expectancy, 
state of health, accustomed scale of living, economic circumstances, 
and other sources of income of the donee for life or years, and 
such additional evidence thereafter, prior to assessment, as the 
Assessor may, in his discretion, require for the purpose of 


determining the market value referred to in this subsection; 


provided, that in cases where the tax return has been filed prior 
to sixty days after the date of this amendment to the regulations, 


the evidence required to overcome the presumption of this sub- 


section may be filed with the Assessor of the District of Columbia 
within sixty days after the date of this amendment to the regulations. 
(2) Where the corpus may be expended or consumed in whole 
or in party by any person or persons for the benefit of, or on 
behalf of, a donee for life or years, whether or not such donee 
for life or years shall personally have such right of invasion or 
use, the taxable value of the interest of the donee for life or years 
in such corpus shall be the value of the entire corpus, or of such 
part of the corpus as may be so expended or consumed, without 
reference to the method of determining the value of a life interest 
or of an estate for years as provided in subsections (a) and (b) 
of this section, except insofar as the market value of such part 
of the corpus as may be expended or consumed may be computed 
with reference to a fixed and definite standard, stated in the 
instrument creating the corpus, for the expenditure or 
consumption. In cases to which this subsection is applicable, the 
future interest in the corpus, to the extent which the corpus may 
be expended or consumed as set forth in this subsection, shall be 
presumed to have no market value unless there shall be filed 





95 


22 
with the Assessor concurrently with the filing of the tax returns 


required to be filed for the purpose of assessment of an inheritance 


tax upon the interest of the donee for life or years and upon the 
future interest in the corpus, tangible evidence relating to the age, 
life expectancy, state of health, accustomed scale of living, 
economic circumstances, and other sources of income of the 
donee for life or years, and such additional evidence thereafter, 
prior to assessment, as the Assessor may, in his discretion, 
require for the purpose of determining the market value referred 
to in this subsection; provided, that in cases where the tax return 
has been filed prior to sixty days after the date of this amendment 
to the Regulations the evidence required to overcome this 
presumption may be filed with the Assessor within sixty days 
after the date of this amendment to the Regulations." 

(b) On April 20, 1956, the office of the Assessor mailed to 
Bertha Eckhardt Boyd and the National Metropolitan Bank, executors 
of the estate of James Seaborn Boyd, at the address of such bank the 
letter and the enclosure mentioned therein as follows: 

"We enclose a copy of an amendment to Section 4 (d) of the 
regulations pertaining to the District of Columbia Inheritance and 
Estate Tax Law approved by the District of Columbia April 5, 
1956. " 

(c) Bertha Eckhardt Boyd was aware of the amendment to 

Section 4 (d) of April 5, 1956. 

(d) Neither Bertha Eckhardt Boyd, nor the National Metro- 
politan Bank, nor the petitioner in this case nor anyone else at any time 
subsequent to the above amendment appeared before the Assessor and 
submitted to or filed with the Assessor evidence relating to the age, 

life expectancy, state of health, accustomed scale of living, 
economic circumstances, and other sources of income of Bertha 
Eckhardt Boyd. 

9. No evidence was introduced or submitted to the Court either 
at the hearing herein or at any other time as to the age, life expectancy, 
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state of health, accustomed scale of living, economic circumstances, 
other sources of income of the life beneficiary or any other fact upon 
which the Court can base a finding of fact or make a fair estimate as to 
the probability of invasion of the trust fund, although the petitioner's 
counsel was cautioned on several occasions that such testimony was 
required for the disposition of the issues raised in this proceeding. 

10. This proceeding was filed on February 10, 1956. 

Opinion 

James Seaborn Boyd, a domiciliary of the District of Columbia 
died on March 15, 1954. He left a substantial estate, He left a will 
dated August 24, 1953, wherein, after certain specific bequests to his 
widow, Bertha, and others, he devised and bequeathed the residuum of his 
estate of the value of $368,934.77, to Bertha and the National Metro- 
politan Bank of Washington, D. C., as trustees with directions to pay 
the net income therefrom to Bertha during her life and upon her death 
to the petitioner for five years and after such period to transfer the princi- 
pal of the trust to the petitioner. : 

The will provided further for the invasion of the principal of the 
trust for the benefit of Bertha "as may be necessary", to use the 
language of the will, "to suitably maintain her in such comfort as she 
now enjoys." ; 


The Assessor acting under Section 4 (a) of the regulations per- 


taining to the inheritance tax law, solely on the basis of the application 
of mortality tables set up therein to the age of Bertha, and without 
reference to, or consideration of the possibility or probability of 
invasion of the corpus of the trust, determined that her life interest 
was of the value of $115,669.91. Having determined such value the 
Assessor then determined that the value of the remainder interest of 
the petitioner was the difference between the total value of the trust 
fund, $368, 934.77, and the value of the life interest of Bertha, 

$115, 669.91, that is to say, a value of $253, 264. 86 assigned or allotted 
to the remainder. In accordance with such determination the Assessor 
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applied the rates prescribed by law and assessed Bertha an inheritance 
tax of $2,612.36 (plus interest) and the petitioner a like tax in the amount 
of $25, 841.78 (plus interest). Bertha apparently is satisfied, but the 
petitioner contends that the inheritance tax assessed against it be 
cancelled in its entirety on two grounds, namely, (a) that the tax was 


assessed under an invalid regulation and therefore void, and (b) that, 


since information and data bearing upon the likelihood of invasion for 
Bertha's benefit was not furnished the Assessor after this case was 
filed, under a regulation adopted some months thereafter, the value of 
the life interest in Bertha was equal to the total value of the trust with 
no value to be assigned to the remainder, in other words, that the life 
tenant be burdened with the entire tax, and none assessable on the 
transfer of the remainder interest. The contentions thus made by the 
respondent require consideration of the pertinent sections of the 
inheritance tax law and of the regulations pertaining thereto, as well as 
the directive of the United States Court of Appeals for the District of 
Columbia Circuit in cases of this character. 

The following are the provisions of the inheritance tax law and 
regulations pertaining thereto that were then in force at the time of the 

death of the decedent, and the action of the Assessor thereunder. 

District of Columbia Code, 1951 Edition: 

"Section 47-1601. Imposition of tax: 

"Taxes shall be imposed in relation to estate of decedents, 
the shares of beneficiaries of such estates, and gifts and herein- 
after provided" 

"(a) All real property and tangible and intangible personal 
property, or any interest therein, having its taxable situs in the 
District of Columbia, transferred from any person who may die 
seized or possessed thereof, either by will or by law or by right 
of survivorship, * * * *. 

* * * * * 

"(e) Property transferred exclusively for public or 

municipal purposes, to the United States or the District of 
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* Columbia, or exclusively for charitable, educational or religious 

o purposes within the District of Columbia 2/ * * * * shall be 

“ exempt from any and all taxation under this section.'' (Emphasis 
supplied) 


"Section 47-1607. Life and future estates, * * *. 
"In the case of any grant, devise, descent, or bequest of a 
life interest or a term of years, the donee for life or years shall 


a pay a tax only on the value of his interest, determined in a manner 
- as the Commissioners by regulations may prescribe, and the 
i donee of the future interest shall pay a tax only on his interest as 


based on the value thereof at the time of death of the decedent 
creating such interest. The value of any future interest shall be 
determined by deducting from the market value thereof at the 
: time of the death of such decedent the value of the precedent life 
> interest or term of years. * * * *,'' (Emphasis supplied) 
Pursuant to the authority granted in Section 47-1607, the 
Commissioners adopted regulations pertaining to the Inheritance tax 
laws, which were amended from time to time. On the date of the death 
of the decedent, March 15, 1954, there were in force, among others, 
the section of such regulations following: 
"Section 4. Valuation -- (a) The taxable value of a life interest 
e in any property shall be determined by multiplying 5% of the 
market value of the property (as of date of death of decedent), 

Y, from which such life interest is to accrue, by the figure shown 
opposite the age of the beneficiary in the American Experience 
Table of Mortality appearing below. The age of the beneficiary 
to be used is his age on his birthday nearest the date of the death 
of the decedent. The taxable value of an annuity for life shall be 


58 determined in like manner, except that the annual payment shall 
ake be multiplied by the appropriate figure in the same table, instead 
td 
> (2) ° 
Subsequent to the death of the decedent in this case, Section 47-1601 
. (e) was amended by the elimination of the words "within the Distr ict 


os of Columbia". 
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of 5% of the value of the property from which the annuity accrues. 

If payments under an annuity are to be made oftener than once 

each year, the aggregate of such payments per year shall be 

considered the annuity payment for purposes of determining the 
taxable value thereof." 

"Section 4 (d). Where the life tenant has the right in his sole 

discretion to expend or consume the corpus, or any part thereof, 

for his own use, the tax on the corpus, or such part thereof, shall 
be imposed on the life tenant.'' (Emphasis supplied) 

It will be seen that Section 4 (d) applied to those instances where 
the corpus could be invaded by the life tenant in his sole discretion for 
his own use. All other instances of invasion were at that time governed 
or subject to Section 4 (a). That was the procedure followed by the 
Assessor in this case, and was approved by the United States Court of 
Appeals in District of Columbia v. Vann-- 95 U.S. App. D. C., 22, 217 


F. 2d 26. It should be observed however, that the decision in the Vann 

case has been considerably weakened, if not completely overruled, by 

the decision of the United States Court of Appeals in McCeney v. District 

of Columbia, U. S. App. D.C. _— (Dec. March 8, 1956), 

230 F. 2d 832, which will hereinafter be discussed more at length. 
Sometime after the death of the decedent, that is to say, on 


January 13, 1955, Section 4 (d) was amended and was divided into two 
subsections, (1) and (2). Subsection (1) was substantially similar to the 
original Section 4 (d) in that it related solely, instances, where the 
right of invasion was exclusively in the discretion of the life tenant. 
Subsection (2) which will hereinafter be referred to as "Section 4(d) (2)" 
was an innovation, as will be seen from its language following: 

(2) Where the corpus may be expended or consumed in whole 

or in part by any person or persons for the benefit of, or on 

behalf of, a donee for life or years, whether or not such donee 

for life or years shall personally have such right of invasion or 

use, the taxable value of the interest of the donee for life or years 
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in such corpus shall be the value of the entire corpus, or of 

such part of the corpus as may be so expended or consumed, 

without reference to the method of determ ining the value of a 

life interest or of an estate for years as provided in subsections 

(a) and (b) of this section; and in such case the future interest, 

in the corpus, to the extent to which the corpus may be so 

expended or consumed, shall be regarded as having no value for 

purposes of tax." | 

It was Section 4 (d (2) that was the subject of the decision in 
McCeney v. District of Columbia, supra. In that case the invasion of 
the corpus of the trust fund there involved was subject to the discretion 
of the executor who was also one of the remaindermen, whose interest 
would suffer by any depletion of the principal of the trust, and who was 
apparently unsympathetic, if not hostile to the life tenants, Since he 
sought to saddle them with the entire inheritance tax. The decedent in 
that case died on November 1, 1952, some time prior to the amendment 
to Section 4 (d) of January 13, 1955. Indeed, the McCeney case was 
actually filed in this Court before the amendment. In assessing the 
inheritance tax on the transfer the Assessor followed the procedure 
approved in the Vann case, that is to say, divided or apportioned the 
tax between the life tenants and the remaindermen on the basis of the 
life expectancy of the life tenants. The remaindermen then appealed 
from such assessment to this Court. Before the hearing on such appeal 
was had the amendment to Section 4 (d) was made, and thé remaindermen 
contended that the amended Section 4 (d) (2) should govern the disposition 
of the case. This Court held that the amended Section 4 (d) (2) could not be 
retroactively applied, and, relying on the Vann case, sustained the 
assessment against the remainderman. On appeal to the United States 
Court of Appeals that Court held that it was not necessary to decide the 
question of retroactivity, since, in its opinion, the amended Section 
4 (d) (2) was void, "since it does not carry out the mandate of the 
statute"". The Court did not, as counsel for the petitioner seems to 
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think, hold that Section 4 (a) (under which the tax here involved was 
assessed) was invalid. Section 4 (a) is still applicable to cases where 
there is no provision for invasion of the trust fund, or where there is 
a provision for invasion, but a determination, under the tests 
set up in the McCeney case, has been made that there is no probability 


or likelihood of TG 


What is important is that the United States Court of Appeals out- 

lined what course this Court should have followed and remanded the 

case for the taking of further testimony in conformity with such 

directive. This is what the Court said: 

"We recognize of course that it may not be possible to fix 
the market values of the type of interest involved here with 
complete certainty. But the statute requires that market values 
be at least approximated as closely as possible in the light of 
all available facts, We are unwilling to say that here an 
informed guess as to the possibility of invasion of corpus and the 
amount thereof will not be possible. The decedent set up a 
standard under which a fair estimate can be made. She authorized 
invasion only to meet the reasonable needs of the beneficiaries in 
their respective stations of life, including emergencies and 
protracted illnesses, taking into account funds otherwise available 
to them. Surely evidence relating to the ages, life expectancies, 
state of health, accustomed scale of living, economic circumstances, 
and other sources of income of the beneficiaries as of the date of 
death would permit a reasonable measurement of the possibility 
of invasion and its extent. Cf. In re Birdsall's Estate, 28 N. Y.S.2d 
23, 176 Misc. 619 (1941); Industrial Trust Co. v. Commissioner, 
165 F. 2d 142 (1st Cir. 1947); Bankers Trust Co. v. Higgins, 136 F. 
2d 477 (2d Cir. 1952). Cf. also Ithaca Trust Co. v. United 
(3) In two "invasion" cases, Beale v. District of Columbia D.C. T.C. 
Docket No. 1500; Johnson v. District of Columbia, D.C.T.C., 
Docket No. 1536. This Court, after applying the tests in the McCeney 


case, held that there was little or no possibility of invasion an 
applied Section 4 (a) in determining the correct of tax. 
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States 279 U.S. 151, 154 (1929); Lincoln Rochester Trust Co. v. 
McGowan,217 F.2d 287 (2d Cir. 1954); Commissioner v. Wells 
Fargo B. & U. Trust Co., 145 F. 2d 130 (9th Cir. 1944); 
Commissioner v. Robertson's Estate, 141 F. 2d 855 (4th Cir. 
1944); Commissioner v. F. G. Bonfils Trust, 115 F. 2d 788 
(10th Cir. 1940); Estate of Schoonmaker v. Commissioner, S. T. 
C.404 (1946). The use of the word 'emergenc ies' should not 
introduce, construed in its context, an uncertainty not fairly 
measureable, as the Industrial Trust, Wells Fargo, Lincoln Trust 
and Schoonmaker cases indicate. Although the trustee was 
enjoined to be ‘liberal’ in invading corpus for the life tenants' 
benefit, the standard for exercise of his judgment was otherwise 
set and whatever allowance may be needed for this can be made in 
valuing the life tenants' interest in the corpus. " 
As stated above, the petitioner's first and, perhaps the primary 
ground for cancellation of the tax is that, inasmuch as it was assessed 
under an invalid regulation all that the Court can do is to declare 
it void. In taking such position the petitioner overlooks (a) that the tax 
was not assessed under an invalid, but rather an inapplicable section 
of the regulations, and (b), even if it had been assessed under an invalid 
regulation, the opinion in the McCeney case would not allow this Court 
merely to declare the tax void, but would require it to proceed to hear 
testimony relating to the age, life expectancy, state of health, 
accustomed scale of living, economic circumstances, and other sources 
of income of Bertha "as of the date of the death would permit a reasonable 
measurement of the possibility of invasion and its extent."" The 
assessment procedural facts in the McCeney case and in this case are 
identical. In both the tax was assessed under Section 4 (a) of the 
regulations. In both the Assessor assigned or allocated to the life 
interest a value based solely upon the life of the life tenant under the 
accepted mortality tables. In both the remaindermen or the remainderman 
sought to saddle the life tenant or tenants with the entire tax or, to be 
more exact, a tax on the entire value of the corpus of the trust fund. 
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In both cases, the remaindermen sought to avoid the payment of any tax. 
In both cases there are standards for the exercise of judgment by the 
trustee, although it should be observed that the standard in this case, 
namely, "in as much comfort as she now enjoys" is more definite even 
than that in the McCeney case. The petitioner's first contention, there- 
fore, cannot be sustained. 

At the conclusion of the opinion in the McCeney case there is 
found the following: 

"If the Commissioners should wish to amend the existing 
regulations to cure the defects we find therein, we think it would 

be appropriate that the Tax Court hold this case in obeyance for a 

reasonable time to permit this to be done, and to consider the 

applicability of any such regulation to this case." 

Shortly after the decision in the McCeney case and some months 
after the Assessor had assessed inheritance taxes against Bertha, as 
life tenant, and against the petitioner, as remainderman, that is to say, 
on April 5, 1956, the Commissioners promulgated an amendment to 
Section 4 (d). They divided the section into two subsections, (1) and (2), 
the latter of which being pertinent here, which will be referred to as 
"Section 4 (d) (2)'"" and which reads as follows: 

"4 (d) (2) Where the corpus may be expended or consumed in 

whole or in part by any person or persons for the benefit of, 

or on behalf of, a donee for life or years, whether or not such 

donee for life or years shall personally have such right of 

invasion or use, the taxable value of the interest of the donee 

for life or years in such corpus Shall be the value of the entire 

corpus, or of such part of the corpus as may be so expended or 

consumed, without reference to the method of determining the 
value of a life interest or of an estate for years as provided in 
subsections (a) and (b) of this section, except insofar as the 
market value of such part of the corpus as may be expended or 
consumed may be computed with reference to a fixed and 

definite standard, stated in the instrument creating the corpus, 
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for the expenditure or consumption. In cases to which this sub- 
section is applicable, the future interest in the corpus, to the 
extent which the corpus may be expended or consumed as set 
forth in this subsection, shall be presumed to have no market 
value unless there shall be filed with the Assessor concurrently 
with the filing of the tax returns required to be filed for the 
purpose of assessinent of an inheritance tax upon the interest of 
the donee for life or years and upon the future interest in the _ 
corpus, tangible evidence relating to the age, life expectancy, 
state of health, accustomed scale of living, economic circumstances, 
and other sources of income of the donee for life or years, and such 
additional evidence thereafter, prior to assessment, as the 
Assessor may, in his discretion, require for the purpose of 
determining the market value referred to in this subsection; 
provided, that in cases where the tax return has been filed prior 
to sixty days after the date of this amendment to the Regulations 
the evidence required to overcome this presumption may be filed 
with the Assessor within sixty days after the date of this 
amendment to the Regulations."" (Emphasis supplied) 
The petitioner also takes the position that, inasmuch as someone 
did not file with the Assessor facts relating to the probability of 
invasion, this Court should hold that Bertha was liable for the tax on the 
transfer of the entire corpus; and that the remainderman be held to have 
no value, with a corresponding complete escape of the petitioner from 
taxation. The petitioner completely ignores the directive of the 
United States Court of Appeals as to just what this Court must do in 
cases of this kind. 
In the first place, while the Court is of the opinion that the 
validity of amended regulation, Section 4 (d) (2), is doubtful or 


32 
geesttonabie 2 the Court does not believe that it is necessary in this case 


to decide such question, because the amended regulations could have no 
effect upon the proceeding in this Court. All that it purported to do 
was to penalize the life tenant if somebody did not file certain information 
with the Assessor. It cannot have the effect of nullifying the plain 
directive of the United States Court of Appeals in the McCeney case as 
to just what this Court must do, namely, hear evidence as to the likeli- 
hood of invasion and determine such question from that evidence. This 
the Court was prepared to do. On two occasions it called on the 
petitioner's counsel to supply such evidence. Ata pre-trial hearing on 
June 28, 1956, the Court reminded counsel of the opinion in the McCeney 
case, and announced that the directive therein would be followed and 
that the petitioning taxpayer would be expected to make out its case and 
to show, if it could, as it would be its interest, that there was likeli- 
hood that the entire corpus would be expended. At the hearing on the 

63 a merits, December 7, 1956, the Court again cautioned petitioner's 
counsel that it was prepared to follow the procedure approved in the 
McCeney case. Counsel, however, announced that it would not supply 
the facts upon which a finding as to the probability of invasion could be 
made, but would stand upon the two grounds announced above. The 


(4) ; ; , 
In foot-note (5) to the opinion of this Court in Beale v. District of 


Columbia, D.C.T.C., Docket No. 1500, is found the following: 
"Several questions will later have to be answered, suchas, for 

instance, (a) whether the amended regulation goes beyond the 

directive of the Court of Appeals in the McCeney case; (b) whether 

taking sides in favor of the remainderman is proper when the 

conflict is not between the taxpayer and the taxing authority as in 

Federal Estate taxation, but between the life tenant and the remainder- 

man; (c) whether the presumption is proper in view of the fact that 

in many cases, such as the McCeney case and this case the remainder- 

man is both trustee of the’ trust fund and executor (See: Schlesinger 

v. Wisconsin, 284 U.S. 206; Hemer v. Donnan, 285 U.S. 312); and 

whether the requirement for filing information with the Assessor is 

proper when it is considered that the amended regulation does not 

state as to who must file information (presumably the executor) when 

frequently the executor is both remainderman and trustee, as in the ball 

McCeney case and this case, and the life tenant has no contact with * 

the Assessor's office. As stated in the opinion, these and other 

questions are not decided, but must await appropriate presentation. " 
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petitioner without any difficulty could have supplied the evidence either 
by having the life tenant, and perhaps the other executor voluntarily 
appear or by subpoenas, if they declined todoso. 
As the record now stands the Court is unable to make findings of 
fact as to the factors to be considered in determining to what extent, 
if any, there is a probability or likelihood that the corpus will be 
invaded for the benefit of Bertha "as may be necessary to suitably 
maintain her in as much comfort as she now enjoys", to use the 
language of the will. The words thus used by the decedent testator 
"should not introduce, construed in its context, an uncertainty not 
fairly measurable", McCeney v. District of Columbia, supra. In 
such statement of the record the Court can do nothing other than affirm 
the assessment. : 
For the reasons stated the Court holds that an inheritance tax in 
the amount of $25, 841,78, plus interest in the amount of $646. 04, 
assessed against the petitioner in relation to the estate of James Seaborn 
Boyd is hereby affirmed. | 
Decision will be entered for the respondent. 


/s/ Jo V. Morgan | 
Jo. V. Morgan, 
Judge 


DECISION [Filed Jan. 31, 1957] 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the 
hearing on said petition, it is by the Court, this 3lst day of January, 

1957. 

ADJUDGED AND DETERMINED, that an inheritance tax in the 
amount of $25, 841.78, plus interest in the amount of $646.04, assessed 
against the petitioner in relation to the estate of James Seaborn Boyd, 
is hereby affirmed. 


/s/ Jo V. Morgan 
Jo. V. Morgan 
Judge. 
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Findings of Fact, Opinion & Decision 
served as follows: 


James M. Earnest, Esquire 
Attorney for Petitioner: 

1000 Woodward Building, 

Washington 5, D. C. (Mailed 1/31/57) 


Corporation Counsel, (Mailed 1/31/57) 
Assessor, D. C. (Mailed 1/31/57) 
Phyllis R. Liberti, Clerk 


[Filed 2-25-57] 


PETITION FOR REVIEW OF A DECISION OF THE DISTRICT 
OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia Circuit: 

1. Petitioner, The Alabama Polytechnic Institute, a non-profit, 
educational institution, incorporated under the laws of Alabama, 
petitions for a review by the United States Court of Appeals for the 
District of Columbia Circuit of a decision of the District of Columbia 
Tax Court made in the above-entitled proceeding. 

2. The decision of which review is sought affirmed an assessment 
of inheritance taxes in the amount of $25, 841.78, plus interest in the 
amount of $646. 04 assessed against Petitioner. | 


3. The Decision of the Tax Court was entered on January 31, 1957. 


/s/ James M. Earnest 
JAMES M. EARNEST ——_— 
1000 Woodward Building 
Washington 5, D. C. 


/s/ George R. Jacobi 
GEORGE R. JACOBI 
1000 Woodward Building 
Washington 5, D. C. 


/s/ William J. Samford 
WILLIAM J. SAMFORD, 
Samford Building 

Opelika, Alabama. 


Attorneys for Petitioner. 
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DOCKET ENTRIES ; 
February 10, 1956, Petition filed, Assessor, Corporation Counsel and 
Attorney for petitioner served | Memorandum: Inheritance tax 


$26, 487.82 


x * * * x * 


June 13, 1956, Amendment to Petition. Copy served Respondent 
* uk ok * * cs 

January 31, 1957, Findings of fact, Opinion & Decision, Assessor, 
Corporation Counsel and attorney for petitioner served. 

February 25, 1957, Petition for Review filed by pedivours Copy 
served on Corporation Counsel. : 

February 27, 1957, Petitioner's Designation of Record - Copy served 


Corporation Counsel. 
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QUESTIONS PRESENTED 

In the view of counsel for respondent, the questions presented are: 

1. Whether an assessment of inheritance tax made in accordance with 
Section 4(a) of the Inheritance Tax Regulations promulgated by the Com- 
missioners of the District of Columbia which section, in the light of McCeney 
v. District of Columbia, infra, was the only valid regulation under which 
such assessment could be made, must be overturned on the ground that, sub- 
sequent to that assessment, the Commissioners promulgated another regu- 
lation bearing upon the valuation and assessment of taxable interests in trust 
property, which, if applied, might have produced a different tax. 

2. Whether petitioner, while refusing to present to the Tax Court 
any facts concerning the financial and physical status of the life tenant in 
property to which petitioner is entitled to succeed as the remainderman, is, 
nevertheless, entitled to a cancellation of an inheritance tax assessed against 
it on the ground that subsequent to the making of the assessment of which 
petitioner complains, the Commissioners promulgated a regulation which, 
as claimed by petitioner, in the absence of the presentment of such facts to 
the Assessor, would create a presumption, in cases to which this regula- 
tion is applicable, that the life tenant would succeed to the entire trust 


estate. 
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IN THE 7 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 782 


THE ALABAMA POLYTECHNIC INSTITUTE, 


Petitioner, 
V. 
DISTRICT OF COLUMBIA, 


Respondent. 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 


Section 4(a) of the Inheritance Tax Regulations was promulgated June 
14, 1944, to provide for the determination of the taxable value of a life inter- 
est in property on the basis of mortality tables provided therein. Section 4(d), 
promulgated at the same time, imposed on the life tenant the inheritance tax 
on the entire corpus where the life tenant, in his sole discretion, had the right 
to expend or consume the corpus. These two sections were under considera- 
tion in the Vann case (November, 1954). | 

On January 15, 1955, the Commissioners amended Section 4(d) by 


dividing it into two subsections numbered (1) and (2). The first subsection 


1 


[4(d)(1)] was substantially the same as the original 4(d). Subsection 4(d)(2) 


imposed on the life tenant, in cases where the corpus could be expended by 
or on behalf of such life tenant, an inheritance tax on the value of the entire 
corpus, or on the amount thereof which could be so expended. Subsection 
4(d)(2) was declared void by this Court in the McCeney case, infra, in March, 
1956. 

On April 5, 1956, the Commissioners amended both subsection 
4(d)(1) and 4(d)(2) of the Regulations, but only subsection 4(d)(2) is involved 
in this case. The new subsection 4(d)(2) provides, along the line of the ruling 
in the McCeney case, for the taking of certain information relating to the life 
tenant. 

Section 4(a) of the Regulations promulgated in 1944, is still in effect 
and its validity is apparently not questioned by petitioner. 

The testator, James Seaborn Boyd, died domiciled in the District of 
Columbia on March 14, 1954, leaving a widow, Bertha Eckhardt Boyd. Mrs. 
Boyd and The National Metropolitan Bank of Washington qualified as executors 
of his estate and, by the terms of his will, received the rest and residue of 
the estate in trust, the net income therefrom to be paid to the widow for life. 
Provision was made in the will whereby the trustees may invade principal 
whenever necessary to "suitably maintain” Mrs. Boyd "in such comfort as she 
now enjoys”. (J.A. 7.) 

Petitioner, an organization incorporated under the laws of Alabama 


and located therein, is remainderman of the trust and, upon the death of the 


2 





widow, is to receive the net income of the trust estate for five years, at 
which time, after payment out of principal of all proper charges, taxes 
and expenses it is to receive the principal together with any accumulated 
income. (J.A. 7, 8.) : 

The Assessor, on November 14, 1955, determined, on the basis of 
Section 4(a) of the Regulations pertaining to Inheritance and Estate Taxes, 
promulgated June 14, 1944 (which section was in effect on the assessment 
date and is to this date), that the value of Mrs. Boyd's life interest was 
$115, 669.91, and that the value of the remainder interest was $253, 264. 86. 
The total value of the trust estate was $368, 934.77. Accordingly, on 
November 14, 1955, there were assessed inheritance taxes of $2, 667. 67 
against the widow and $26, 487. 82 against the remainderman (these figures 
include interest of $65.31 and $646.04, respectively). Petitioner paid the 
tax on February 10, 1956, and, on the same day, filed in the District of 
Columbia Tax Court a petition for review of the assessment against it. 
(J.A. 1, 4, 19, 20.) 

On April 20, 1956, subsequent to the amendment of Section 4(d) of 


the Regulations on April 5, 1956, copies of the amendatory provisions were 


_ mailed by the Assessor to the trustees (J.A. 20). 


Neither the trustees, nor the petitioner herein, appeared before the 


Assessor, nor filed with him evidence referred to in the amendatory regula- 
tion of April 5, 1956, nor was such evidence introduced by petitioner at the 


hearing of this case before the Tax Court, notwithstanding repeated requests 


therefor by the Tax Court (J.A. 22, 23). 
The District of Columbia Tax Court, on January 31, 1957, affirmed 


the assessment of inheritance tax against petitioner and entered a decision 


for respondent (J. A. 33). 


This appeal followed. 


STATUTE INVOLVED 
Section 3 of the Act of August 17, 1937, 50 Stat. 673, ch. 690, as 
added to by Section 8 of the Act of May 16, 1938, 52 Stat. 371, ch. 223, and 
as amended by Section 3(b) of the Act of July 10, 1952, 66 Stat. 543, ch. 649 
(Section 47-2403, D. C. Code, 1951, Supplement V), pertaining to the Dis- 
trict of Columbia Tax Court (formerly known as the Board of Tax Appeals): 


"Sec. 3. Any person aggrieved by any assessment by the 
District against him of personal-property, inheritance, estate, 
business-privilege, gross-receipts, gross-earnings, insurance- 
premiums, or motor-vehicle-fuel tax or taxes or penalties there- 
on, may, within ninety days after notice of such assessment, appeal 
from such assessment to the Board, provided such person shall first 
pay such tax, together with penalties and interest due thereon to the 
collector of taxes of the District of Columbia. The mailing to the 
taxpayer of a statement of taxes due shall be considered notice of 
assessment with respect of such taxes. The Board shall hear and 
determine all questions arising on said appeal and shall make sepa- 
rate findings of fact and conclusions of law, and shall render its 
decision thereon in writing. The Board may affirm, cancel, re- 
duce, or increase such assessment." 


SUMMARY OF ARGUMENT 
Assessments for taxation purposes are presumptively valid and, unless 


and until clear evidence to the contrary is presented by the taxpayer, such 


assessments must prevail. 


Petitioner's failure to introduce any evidence whatsoever before the 
Tax Court to establish that the Assessor erred in determining the amount 
of tax to be assessed against petitioner was an election by petitioner not to 
exhaust the remedy available to it even though the District of Columbia Tax 
Court had urged petitioner to supply it with such evidence in order that it 
might carry out the directive of McCeney v. District of Columbia, infra. 
Lacking any evidence showing invalidity in the amount of the assessment, 
the Court was required to sustain the assessment. 

Moreover, the Assessor, at the time of the a of the inherit- 
ance taxes here in controversy, applied the only section of the Inheritance 
Tax Regulations which was valid in the determination of inheritance taxes 
under the facts of this case. In so doing, the Assessor followed in fact the 
procedure approved by this Court in its decision in District of Columbia v. 
Vann, infra, to which this Court referred in its decision in McCeney v. 
District of Columbia, infra. Thus, in accordance with prior decisions of 
this Court, the assessments of inheritance taxes in the case at bar were 
correct. 

ARGUMENT 
I 
Petitioner Failed Completely To Overcome 
The Presumption of Validity of The 
Assessment of Tax Against It. 
The District of Columbia inheritance tax law imposes a tax on all 


real and personal property, or any interest therein, having its taxable 





situs in the District of Columbia, transferred from a decedent by will, in 
trust, or otherwise (Section 47-1601, D. C. Code, 1951). 

In the instant case, in accordance with the provisions of Section 7, 
Article I, Title V of the District of Columbia Revenue Act of 1939, 53 Stat. 
1111, ch. 367 (Section 47-1607, D. C. Code, 1951), and in accordance 
with Section 4(a) of the Regulations pertaining to Inheritance and Estate 
Taxes, promulgated June 14, 1944 by the Commissioners of the District 
of Columbia, an assessment was made by the Assessor, D.C. on November 
14, 1955, approximately 20 months after the death of decedent. Authority 
for such regulation is not in question here. Petitioner contends, however, 
that "The District of Columbia capriciously, arbitrarily and erroneously 
assessed an inheritance tax against Petitioner under Section 4(a)."" (Pet's 
Br., p. 13). 

There exists a well-settled rule of law that the acts of public officials 
are presumed valid and regular and, absent clear evidence to the contrary, 
the courts will presume that they have properly discharged their official 
duties. United States v. Chemical Foundation, 272 U.S. 1, 4, 47S. Ct. 1, 
71 L. Ed. 131. 

The Supreme Court of the United States, in a case involving taxation 
of railroad properties by thirty counties in North Dakota, stated: 

"* * *Courts decline to disturb assessments for taxation 

unless shown clearly to transgress reasonable limits. Over- 

valuation is not of itself sufficient to warrant injunction against 


any part of the taxes based on the challenged assessment; mere 
error of judgment is not enough; there must be something that 
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in legal effect is the equivalent of intention or fraudulent 
purpose to overvalue the property and so to set at naught 
fundamental principles that safeguard the taxpayer's rights 
and property. Rowley v. Chicago &N.W. Ry., 293 U.S. 
102, 109-111. The assessment is presumed to have been 
rightly made on the basis of actual value. Its validity must 
be tested upon consideration of the facts established by the 
evidence and of those of which judicial notice may be taken." 
Great Northern Railway Co. v. Weeks, 297 U.S. 135, 139, 
80 L. Ed. 532, 56S. Ct. 426. 


See also Harjim v. Owens, 5th Circuit, 64 F. 2d 306, m7 denied 290 
U.S. 655, 54S. Ct. 71, 78 L. Ed. 568; Bailey et al. ¥ Megan, 8th Circuit, 
102 F. 2d 651. | 

In the case of In Re Lang Body Co., 92 F. 2d 338, the Circuit Court 
of Appeals for the Sixth Circuit held, at page 341, that: 


'tk * *the evidence necessary to invalidate the assessments 
as unreasonable should be of greater probative force than a 
mere preponderance. * * *" 


and that, 


"* * *The presumption in favor of validity should be 
overcome by 'clear and convincing evidence.' (Citing cases)". 


The Court of Appeals of New York in People ex rel. Wallington 
Apartments, Inc. v. Miller, et al., 288 N.Y. 31, 41 N.E. 2d 445, applied 
the maxim "omnia praesumuntur rite et solemniter esse acta donec probetur 
in contrarium”, to the principle hereinbefore stated that the presumption of 
validity exists with respect to the acts of tax assessors, in the absence of 
evidence to the contrary. The court, in that case at page 446, stated: 

"Such a presumption is not evidence but serves in place 


of evidence until the opposing party comes forward with his 
proof, whereat it disappears. It has no weight as evidence 


and is never to be considered in weighing evidence. In other 
words, it merely obviates any necessity, on the part of the 
assessors, of going forward with proof of the correctness 

of their valuation. So understood, 'the presumption of correct- 
ness' is merely another way of saying that the burden of proof 
in a proceeding to review an assessment is on the relator- 


taxpayer. On him that burden has always rested. * * *"_ 
Emphasis supplied. 
In this case, petitioner states: "The Record clearly establishes 
that Petitioner came forward with evidence at the hearing of this case * * *. 
The District offered no evidence in rebuttal." (Pets Br., p. 29.) Although 


directed to do so by the Tax Court at a pre-trial of this case and at the hear- 


ing on the merits, an examination of the record discloses that petitioner, in 


fact, came forward with no evidence whatsoever relating to the age, life ex- 


pectancy, state of health, accustomed scale of living, economic circumstances, 
and other sources of income of the life tenant of the trust who is, also, a 
trustee of the trust and an executor of the will of the decedent. (J.A. 17, 18, 
22, 23.) Evidence of this nature was, of course, essential in accordance 
with the directive of this Court in McCeney v. District of Columbia, 97 U.S. 
App. D.C. 282, 230 F. 2d 832. Nor was any such evidence presented to the 
Assessor (J.A. 15,16). Accordingly, there was nothing for the District to 
rebut. Instead, petitioner relied solely upon an argument relating to the 
alleged inapplicability of Section 4(a) of the Regulations. 

As a direct result of petitioner's failure or refusal to supply the re- 
quested material, the Tax Court held (J. A. 32, 33): 


"* * *The petitioner without any difficulty could have supplied 
the evidence either by having the life tenant, and perhaps the other 
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executor voluntarily appear or by subpoenas, if they 
declined to do so. 


"As the record now Stands the Court is nahi to make 

findings of fact as to the factors to be considered in determin- 

ing to what extent, iKany, there is a probability or likelihood 

that the corpus will be.invaded for the benefit of Bertha 'as 

may be necessary to suitably maintain her in as much comfort 

as she now enjoys’, to use the language of the Pag = OM 

Thus, petitioner has, in effect, failed completely to exhaust, or to 
take advantage of administrative remedies available to it, yet it takes the 
anomalous position that, having so failed, the inter itayes tax assessed 
against it should be cancelled. Abundant authority exists in decisions of 
this Court for the basic premise of law that all prescribed administrative 
remedies must be exhausted before judicial review can properly be given. 
Morgantown Glassware Guild, Inc. v. Humphrey, 236 F. 2d 670, 98 U.S. 
App. D.C. 375, cert. denied, 352 U.S. 896, 77S. ct. 133, 1 L. Ed. 87, 
National Lawyers Guild v. Brownell, 225 F. 2d 552, 96 U.S. App. D.C. 
252, cert. denied 351 U.S. 927, 76S. Ct. 778, 100 L. Ed. 1457, rehear- 
ing denied 351 U.S. 990, 76 S. Ct. 1045, 100 L. Ed. 1502, Camp v. Herzog, 
190 F. 2d 605, 88 U.S. App. D.C. 373, Red River Broadcasting Co. v. 
Federal Communication Commission, 98 F. 2d 282, 69 App. D.C. 1, cert. 
denied 305 U.S. 625, 59S. Ct. 86, 83 L. Ed. 400. To follow petitioner's 
premise would be tantamount to asking this Court to sek as a court of first 
instance. 


The Assessor made a determination on November 14, 1955, of taxes 


due by petitioner as remainderman and. by Mrs. Boyd as life beneficiary, 
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— on Section 4(a) of the Commissioners Regulations which was in 

effect on the date of decedent's death on March 15, 1954. Petitioner, in 
its petition filed with the Tax Court on February 10, 1956, averred that 

the tax should have been computed in accordance with Section 4(d)(2) of 

the Inheritance and Estate Tax Regulations promulgated January 13, 

1955 (J. A. 2). When, on March 8, 1956, this Court in the McCeney case, 
supra, held the regulation of January 13, 1955 to be invalid as not carrying 
out the mandate of the statute, petitioner on June 13, 1956, filed in the 
Tax Court an amended pleading urging the application of Section 4(d)(2) 

of the Regulations as amended April 5, 1956 (J. A. 9-11). 

Thus, while petitioner cited the McCeney case as controlling, it 
ignores the directive laid down in that case, requiring the Tax Court to 
take testimony concerning the financial and physical condition of the income 
beneficiary. It would appear that petitioner, rather than respondent, comes 
within petitioner's own quotation from Pearson v. Laughlin, 89 U.S. App. 
D.C. 130, 190 F. 2d 658, 661 (Pet's Br., p. 21), wherein this Court 
stated: 

’ "It is no more right to allow a party to blow hot and 

cold as suits his interests in tax matters than in other re- 

lationships' "’. 

Respondent therefore submits that the McCeney case, supra, upholds 
rather than defeats its position. The facts are similar. In both instances, 
the tax was assessed pursuant to Section 4(a) of the Commissioner's Regu- 


lations. Here, petitioner, a foreign corporation prefers that the entire 
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tax be borne by Mrs. Boyd, the life beneficiary of the trust estate created 
by her husband, without regard to the amount of corpus, if any, which she 
may expend during her lifetime. 

In the McCeney case, this Court, while invalidating Section 4(d)(2) 
of the Regulations remanded the case for further testimony to conform to the 
directives set forth in its decision in that case. The McCeney decision did 
not invalidate Section 4(a) of the Regulations, which section is applicable 
to instances where the particular instrument does not permit invasion of 
corpus, or where such an invasion would not be likely under the directives 
of the McCeney case. 

In McCeney, this Court used language applicable to this case, as 
follows: | 

"The decedent set up a standard under which a fair 

estimate can be made. * * * Surely evidence relating to 

the ages, life expectancies, state of health, accustomed 

scale of living, economic circumstances, and other sources 

of income of the beneficiaries as of the date of death would 

permit a reasonable measurement of the possibility of 

invasion and its extent. * * *(Citing Cases)." 

The Tax Court in the instant case held that it was required, in the light of 
the directives of this Court, to hear testimony concerning the life tenant, 
Mrs. Boyd. It was not, as petitioner claims, incumbent on the court below 
to overrule the assessment. McCeney v. District of Columbia, supra, 
Section 47-2403, D.C. Code, 1951, supra. 


Petitioner argues here, as below, that the amendment to Section 


4(d)(2) of the Commissioners' Regulations, promulgated in 1956, which 
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followed the decision of this Court in the McCeney case and approximately 
five months after the assessment against petitioner, is a valid regulation, 
but urges the application of only that portion of the regulation which purports 
to relieve it as remainderman from the inheritance tax, thereby imposing 
the entire liability on the life tenant. The portion of said Section 4(d)(2) 


of the Regulations which petitioner would apply to effect a reduction of its 


tax liability (and an increase in the liability of the decedent's widow) is: 


"* * *In cases to which this subsection is applicable, the 
future interest in the corpus, to the extent which the corpus 
may be expended or consumed as set forth in this subsection, 
shall be presumed to have no market value unless there ghall 
be filed with the Assessor concurrently with the filing of the 
tax returns required to be filed for the purpose of assessment 
of an inheritance tax upon the interest of the donee for life or 
years and upon the future interest in the corpus, tangible 
evidence relating to the age, life expectancy, state of health, 
accustomed scale of living, economic circumstances, and 
other sources of income of the donee for life or years, * * *". 
(Section 4(d)(2) of the Regulations pertaining to Inheritance 
and Estate Taxes promulgated April 5, 1956, by the Com- 
missioners. ) 


Petitioner's argument is based on the fact that no one (including peti- 
tioner) filed the requisite information concerning the possible extent of 
depletion of principal of the fund. The answer to petitioner is, as stated 
by the Tax Court in its opinion, the decision of this Court in the McCeney 
case. The opinion of the Tax Court states: 

"* * *All that it [amended Regulation 4(d)(2) of April, 1956] 

purported to do was to penalize the life tenant if somebody did 

not file certain information with the Assessor. It cannot have 


the effect of nullifying the plain directive of the United States 
Court of Appeals in the McCeney case as to just what this Court 
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must do, namely, hear evidence as to the likelihood of 

invasion and determine such question from that evidence. 

This the Court was prepared to do. On two occasions it 

called on the petitioner's counsel to supply such evidence 

* * (5, A. 32). : 

Immediately prior to the above decision by the Tax Court, this case 
was at the same stage as the McCeney case following remand. Here, the 
court below was required, in view of the presumption of validity accorded 
the Assessor's actions, to make findings as to the correctness of the assess- 
ment in question. The Tax Court was prepared to apply the rule set forth by 
this Court in the McCeney case which might,or might not, have resulted in 
a reduction of the tax to petitioner. Petitioner not only failed, but refused 
to offer evidence contradictory of the Assessor's determinations. In view 
of the complete absence of such evidence, the Tax Court correctly affirmed 


the assessment. 


II 
The Assessment Against Petitioner Followed 
Procedures Heretofore ee By This 
Court In Prior Decisions 
In November, 1954, this Court in District of Columbia v. Vann, 95 
U.S. App. D.C. 22, 217 F. 2d 26, affirmed a decision of the District of 
Columbia Tax Court which reduced an assessment of inheritance tax against 
the life tenant of a testamentary trust. In that case, as in this, the will of _ 


the deceased conferred upon the trustee discretionary power to invade the 


corpus of the trust on behalf of the life tenant. The assessment against the 
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life tenant in the Vann case was based upon prior decisions of the Tax Court 
holding that the then existing Section 4(d) of the inheritance tax regulations, 
which provided that, in cases where a life tenant could himself invade the 
trust corpus of a trust estate for his own benefit, the entire inheritance tax 
on the trust corpus should be assessed against the life tenant, was applicable 
also to permissive invasions on behalf of a life tenant by a trustee. At that 
time, as now, Section 4(a) of the Inheritance Tax Regulations was in effect. 
The District of Columbia Tax Court canceled the assessment of inheritance 
tax against the life tenant, and, on the ground that Section 4(d) of the Regula- 
tions was applicable only in cases where the life tenant himself could invade 
the trust corpus, and did not apply to cases where such invasion could be 
made only by a trustee, redetermined the tax on the basis of the mortality 
table set forth in Section 4(a) of the Regulations. 

In McCeney v. District of Columbia, the testatrix provided in her will 
for the creation of a testamentary trust with the right in the trustee to invade 
the corpus of that trust on behalf of the income beneficiaries. The Assessor, 
in assessing inheritance taxes. (contrary to his action in the Vann case), 
applied Section 4(a) of the inheritance tax regulations. Subsequent to the 
making of the assessment on January 13, 1955, Section 4(d). of the Regula- 
tions was amended so as to provide, in accordance with the statement of 


the District of Columbia Tax Court in the decision rendered by that court 


in the Vann case, for the assessment of inheritance tax against a life tenant 


where trustees were authorized to invade the corpus of the trust on behalf 
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of the life tenant. The Tax Court declined to apply the amendment to 
Section 4(d) of the Regulations in determining the correctness of the 
assessment of tax in the McCeney case on the ground that the amendment 
could not be retroactively applied and, for that reason, affirmed the assess- 
ment made by the Assessor under Section 4(a) of the Regulations. This 
Court reversed the decision of the District of Columbia Tax Court and, 

in so doing, concluded that Section 4(d)(2) of the idkeniiiens Tax Regulations 
(as promulgated January 13, 1955) was invalid. However, this Court re- 
manded that case to the Tax Court for further consideration of the matter, 
and for the purpose of procuring evidence to establish the potential amount 
which, in all probability, would be received by the life tenant out of the 
trust corpus over and above a mere life interest in that trust property. 

At this juncture, therefore, the posture of the assessments in District 
of Columbia v. Vann, supra, and McCeney v. District of Columbia, supra, 
is identical. The assessments of inheritance tax in both cases were made 
under Section 4(a) of the Regulations which, indisputably, is a valid regula- 
tion. This Court, in commenting upon its decision in District of Columbia 
v. Vann, said in McCeney v. District of Columbia: 

"* * * There was no finding in that case, and no suggestion 

before us, that the value of the life interest was in actual fact 

any greater than the amount resulting from use of the actuarial 

method set out in Section 4(a) of the regulations which the Tax 

Court used. In the circumstances we approved the tax determined 


on that basis (the minimal basis). " 


Similarly, in this case, there is no finding by the Tax Court, and no 
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suggestion before the Tax Court or before this Court, that the value of the 
life interest of the widow of Mr. Boyd is, in actual fact, any greater than 
the amount resulting from the application of the actuarial method set forth 
in Section 4(a) of the Regulations, which the Assessor used. On all of the 
circumstances, this case and District of Columbia v. Vann are identical. 
In the light of the subsequent McCeney case, the only valid existing 
regulation under which the Assessor could act in making the assessment 
against Mrs. Boyd and against petitioner in this case was Section 4(a). 
If that assessment, by the application of Section 4(a) of the Regulations, 
was correctly computed, the assessment was valid and could not again be 
redetermined. This Court in Tumulty v. District of Columbia, 67 App. 
D.C. 390, 102 F. 2d 254, said: 


*"When property has once been finally assessed, it 
cannot be again assessed". 


The complaint here is not that the Assessor erred in applying Section 


4(a) of the Regulations but that the Tax Court erred in not redetermining 
the assessments on the basis of a further amendment, on April 5, 1956, 

of the regulations, which would if followed, reduce the assessment of tax 
against petitioner and substantially increase it against the widow of the 
deceased. By so doing, Alabama Polytechnic Institute, the remainderman, 
will secure a financial advantage over the primary beneficiary of the trust 
created by Mr. Boyd. In order to sustain its position, petitioner argues 


that, irrespective of the correctness of the assessment at the time the 
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assessment was made, nevertheless, the Tax Court was required to visit 
upon the widow of the deceased the consequence of the failure of petitioner 
to present before the Tax Court facts establishing that the amounts of the tax 
assessed against Mrs. Boyd and petitioner were incorrect. McCeney v. 
District of Columbia requires only that opportunity be given to litigants 
before the Tax Court to present to that court those facts which bear upon 
the valuations of property interests upon which an inheritance tax is to be 
based. Since petitioner declined and, in fact, refused to present to the 
Tax Court evidence relating to the valuations of the interest of Mrs. Boyd 
and of petitioner in the trust property created by the decedent, it cannot 
complain of the value determined by the Assessor under Section 4(a) of the 
Commissioners' Regulations. The status of this case is no different from 
that in District of Columbia v. Vann approved by this Court in McCeney v. 
District of Columbia. 

CONCLUSION : 

It is respectfully submitted that the decision of the District of 
Columbia Tax Court affirming the assessment of inheritance tax against 
petitioner was correct and should be affirmed. ) 

Respectfully submitted, 

CHESTER H. GRAY, 

Corporation Counsel, D.C., 

MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C., 

HENRY E. WIXON, 

Assistant Corporation Counsel, D.C., 

DOUGLAS H. MOORE, JR., 

Assistant Corporation Counsel, D.C., 

Attorneys for Respondent, 


District Building, 
, Washington 4, D.C. 
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and For The District Of Columbia Circuit 
s No. 13,782 
2 THE ALABAMA POLYTECHNIC INSTITUTE, 
7 Petitioner, 
V 


aie | DISTRICT OF COLUMBIA, 
Respondent. 


a REPLY BRIEF FOR PETITIONER 


I 
The Undisputed Facts 


Shorn of all surpluseage, the undisputed facts are: 
(i) There is a power and right of invasion of the corpus of the 
trust by the trustees for the benefit of the life tenant. 


(ii) Petitioner-remainderman was assessed under Section 4(a) 
which "dealt with a straight life interest, not one accompanied by a 
power in the trustee or life tenant to invade corpus for the life tenant's 


benefit. *’ 


(iii) Section 4(d)(2) of 1956 governs and controls assessments in 
instances where there is a power and right of invasion in the trustees 
for the benefit of the life tenant, and was in full force and operative 
: effect at the time of the trial and decision of the Tax Court. 
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(iv) The Tax Court itself clearly held that the assessment was 
made "under an inapplicable section of the regulations", i.e., Section 
4(a). 


{y) Despite the assessment under such inapplicable regulation, 
the Tax Court affirmed a maximal tax assessment against petitioner 
thereunder [Section 4(a) ] and declined and refused to apply the governing 
and controlling Regulation 4(d)(2) of 1956. "The Commissioners have 
now undertaken to fix by regulation the 'value’ of this type of remainder 
interest, and the remainderman in this case was not given the benefit 
of it." (McCeney, 230 F. 2d 837). 


II 
Respondent's Citations 


Petitioner finds no quarrel with any case cited and relied upon by 
Respondent. Of the 5 federal cases cited in support of the presumption 
of regularity and validity, three’ deal with suits for ia aoa relief 
wherein the taxpayer sought to enjoin the calleowon. of taxes;” but 
notwithstanding the equitable nature of those cases. petitioner will 
accept at face value Respondent's own citations. In each of the 
foregoing cases. Great Northern is cited as a prime authority. 








: In, its Brief, Respondent urges upon this Court 2 contentions: 


(3) A presumption of validity and regularity of assessment ARGUMENT I of Respondent's 
Brief/, The fallacy of this Argument is covered in Petitioner's main brief (pp. 35-36) 
and requires no further comment. 


(ii) The “status of this case” being “no different from that in District of Columbia v. Vann" 
and the assessor having “followed in fact the procedure” therein, petitioner “cannot 
complain of the value determined by the Assessor under Section 4{a) of the Commissioners’ 
Regulations.” /ARGUMENT II of Respondent's Brief/. 


2 A perusal of Respondent's citations, however, finds many of them not in point. 
Great Northem Railway Co. v. Weeks, 297 U.S. 135, 56S. Ct. 426, 80 L. Ed. 532; Harjim Vv. Owens, 
5 Cir, 1933, 64 F, 2d 306; and Bailey v. } Megan, 8 Cir., 1939, 102 F, 2d 651. 


4 The burden being on the taxpayer to establish its right to injunctive relief by a clear preponderance 

of the evidence in addition to establishing (i) inadequate remedy at law, and (ii) irreparable injury. Note: 
Title 28 U.S.C. Section 1341 prohibiting enjoining of assessment and collection of State taxes by federal 
District Courts; Title 26 U.S.C. Sec. 3653 prohibiting suits to restrain assessment or collection of federal 
taxes; and Sec, 47-2410, D.C. Code, 1951 edition, which provides: "No suit shall be filed to enjoin the 
assessment or collection by the District of Columbia or any of its officers, agents, or employees of any tax.” 


5 The case at bar, of course, is a pure action at law. 


6 As well as In re Lang Body Co., 6 Cir., 1937, 92 F. 2d 338, also relied upon by Respondent. United 
States v. Chemical Foundation, 272 U.S, 1, 47S. Ct. 1, 71 L. Ed. 131, also relied upon by Respondent, 
oeats deals with the Trading with the Enemy Act, 


oe eel * A 
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Instead of supporting Respondent's contention, that case fully euppors 
petitioner's position. The Supreme Court in that case stated that: 


"The Board persistently disregarded known 
conditions essential to the just ascertainment vi 
value... 


"Unquestionably, the assessment was made in 
plain violation of established principles that govern 
valuation . . . [citing 6 Supreme Court decisions] 

. decree for petitioner." (emphasis supplied) 


Here, as clearly reflected in the wholly conceded facts, both the 
Assessor and the Tax Court disregarded the applicable and controlling 
Regulation 4(d)(2) of 1956 "essential to the just ascertainment of value." 
"Unquestionably, the assessment" and the affirmation thereof by the Tax 
Court "was made in plain violation" of the established regulation "that 
governs" the assessment of the remainder interest here involved. 


The Supreme Court further held in the Great Northern case that: 


"No testimony was given by the tax commissioner or 
any other member of the board. They could not be 
compelled to submit to examination as to the operation 
of their minds in making the challenged assessment. . 

[ citing Supreme Court decisions] . . . It results 
that resort must be had to determinations of the board, 
findings of the lower court, the evidence, and the facts 
judicially known." (297 U.S. 145, 56S. Ct. 431) 


But in this connection, as stated so clearly in Fahs v. Taylor, 5 Cir., 
1956, 239 F. 2d 224, 226, cited on pages 15 and 31 of petitioner's main 
brief: 


"We have repeatedly held that where there is no 
dispute as to the basic evidentiary facts (and there is 
none here) and nothing remains but for the trial court 
to apply the process of reasoning to achieve a correct 
interpretation of the legal significance of the evidentiary 
facts, such conclusion as the trial court reaches as an 
‘ultimate fact’ is subject to review, not as we review a 
finding of fact, but freed of the restraint of the 'clearly 


1 297 U.S. 151, 56S. Ct. 434, 
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erroneous’ rule. The clearest statement of this 
principle is contained in Galena Oaks Corp. v. 
Scofield, 5 Cir., 218 F. 2d 217, 219. It was 
reiterated in Goldberg v. C.I.R., 5 Cir., 223 F. 
2d 709, and most recently applied in Consolidated 
Naval Stores Co. v. Fahs, 5 Cir., 227 F. 2d 923. 
925." (emphasis supplied) 


So viewed, in the light of the conceded facts and the applicable 


law, the decision of the Tax Court should be reversed. 


Til 
Respondent's Vacillatory Policies and Contentions 


Respondent has resorted to vacillatory and inconsistent policies 
toward petitioner and other taxpayers of this jurisdiction. For example, 
in its Brief, the exigencies of its Argument I called for one set of facts, 
whereas the exigencies of its Argument II called for the diametrically 


opposite set of facts: 


Argument I (Respondent's Brief p. 8) : Argument II (Respondent's Brief p. 16) 

". . petitioner relied solely upon : "The complaint here is not that 
an argument relating to the alleged : the Assessor erred in applying Section 
ina pplicability of Section 4{a) of the : 4fa) of the Regulations.” 


Regulations. ” 


But there are other more graphic illustrations: 
A. Respondent's contention as regards the Vann case: 


Respondent, in completely ignoring its own 1956 Regulation, 
cites again and again District of Columbia v. Vann, 1956, 95 U.S. App. 
D.C. 222, 217 F. 2d 26, and the pervasive theme of its Argument II is 


the curious contention that: 


"the Assessor followed in fact the procedure approved 
by this Court in its decision in District of Columbia v. 
Vann, "” 


1 There being no dispute as to the basic evidentiary facts, the Fahs rule, supra, is fully applicable, but 
even if we were to apply the “clearly erroneous” rule herein, it is manifest that a finding of fact is clearly 
erroneous if it is: (i) unsupported by substantial evidence, (ii) contrary to the clear weight of the evidence, 
or (iii) induced by an erroneous view of the law. Policyholder’s National Life Insurance Co. v. Hardin, 

8 Cir., 1945, 147 F. 2d 851; Sears, Roebuck & Co. v. Talge, 8 Cir., 1944, 140 F. 2d 395. See also, 
the briefs of District of Columbia in District of Columbia v. Fadeley (Nos. 13,924, et seq., consolidated), 
98 U.S. App. D.C.17€, 233 F. 2d 667, cert. den. 352 U.S. 847, 77S. Ct. 64, 1 L. Ed. 2d 57. 


2p. 5 Respondent's Brief. Cf, Beale v. District of Columbia and Johnson v. District of Columbia, 
(p. 22 of Petitioner's main brief) wherein the Assessor apparently did not find it expedient to follow “in « 
fact the procedure approved by this Court in its decision in District of Columbia v. Vann.” 
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and, accordingly, petitioner "cannot complain" of the assessment "under 


Section 4(a) of the Commissioners' Regulations." To give some 


superficial semblance of logic to its Argument, Respondent makes the 
bald assertion on page 17 of its Brief that: | 


"The status of this case is no different from that 
in District of Columbia v. Vann approved by this Court 


in McCeney v. District of Columbia." ! 


The contention that the Vann case and the case at bar are in 


identical status is not only novel but absurd. 


Even the most perfunctory 


comparison will readily manifest the utter legal and factual baselessness 


of such contention: 


Tax assessed against and paid 
by the Remainderman: 


Date of Assessment: 
Appeal to Tax Court noted by: 


Effect of Tax Court's decision 


upon Remainderman’s assessment: 


Was either the 1955 or 1956 Re- 
gulation 4(d)(2) in effect at the 
time of the assessment? 


Was the 1956 Regulation 4(d)(2) 
in effect ar the time of the 
Hearing before the Tax Court? 


Was the 1956 Regulation 4(d)(2) 


in effect at the time of the 
Decision of the Tax Court? 


Was the 1956 Regulation 4(d)(2) 


Vann Case 


$0.00 


April 2, 1953. 


Life Tenants. 


No change, 


No. Neither had come 
into existence. 


No. It had not come 


‘into existence. 


No. It had not come into 
existence, and was not pro- 
mulgated until 2 years and 

3 months after such Decision. 


No. It had not come into 


in effect at the time of the filing existence, and was not pro- 


of the District's Brief in this ~:~ 
Court? 


Was the assessment appealed 
from by the taxpayer a 
maximal or minimal tax 
assessment? 


mulgated until 15 1/2 months 
after this Court's opinion. 


Tax assessment against 
Petitioners was on “the 
minimal basis” (Respondent's 
Brief p. 15) 
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this case and District of Columbia v. Vann are identical.” 


Alabama Polytechnic Institute 


$25, 841.71, together with interest 
in the sum of $646.04, or 
$26, 487.82 


November 14, 1955. 


Re mainderman. 


No change. Affirmed. 


Yes. The 1955 Regulation was, and 
for a period of 305 days prior thereto 
had been, in force and full operative 
effect. 


Yes, and for a period of 246 days 
prior thereto was in force and full 
operative effect. 


Yes, and for a period of 301 days 
prior thereto was in force and full 
operative effect. 


Yes, and for a period of 1 year and 
4 months prior thereto was in force 
and full operative effect. 


Tax assessment against Petitioner 
was upon the absolute maximal 
basis. 


Likewise, on p. 16 of its Brief, Respondent makes the bald assertion: “On all of the circumstances, 
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Consequently, Respondent's Argument is utterly without substance 
and is legally untenable. 


B. Respondent's contention as regards the applicability of 
Regulation 4(a) of 1944. 

Notwithstanding the clear holding of inapplicability of Regulation 
4(a) of 1944 by the Tax Court, and by this Court in McCeney, 
Respondent launches into a field of anthitheses, asserting that there was 
"lacking any evidence showing invalidity of the assessment, and that 
"petitioner not only failed, but refused to offer evidence contradictory 
of the Assessor's determination. w Let us first momentarily examine 
the official position of the Respondent before the Courts of this jurisdic- 
tion as regards the very regulation involved herein. 


In both the Beale and Johnson cases,” a typical cross-section of 


pertinent cases, there were appeals from assessments by the respective 


life tenants of trusts involving the power of invasion of the corpus by the 
trustee for the life tenant's benefit. In both instances, the assessments 
were made under Section 4(d)(2) of 1955, the Beale assessment having 
been made just prior, and the Johnson assessment having been made 
just subsequent, to that in the instant case. In both instances, the life 
tenant, as petitioner, came forward with evidence "relating to the age, 
life expectancy, state of health, accustomed scale of living, economic 
circumstances, and other sources of income" of the life tenant, all of 
which, of course, is within the peculiar knowledge of the life tenant, 
and in both instances, the Tax Court made explicit and detailed findings 
of fact and conclusions of law. 


App. 29. 

230 F. 2d 835. 

p. 5 of Respondent's Brief. 
p. 13 of Respondent's Brief. 


Footnote 12, p. 5and pp. 21-22, inclusive, of petitioner's main brief. 
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Significantly, despite the fact that the life tenant introduced 
evidence concerning all of the above factors; despite the fact that the 
Tax Court fully considered all of the factors introduced and made 
definitive findings of fact and conclusions of law thereon; and despite 
the Vann case, which it apparently considered to be wholly inapplicable, 
particularly in the light of the fact that the 1956 Regulation was in full 
force and effect, Respondent filed with the Tax Court its official 
Declaration, wherein it unequivocally set forth the official position of 
its Finance Officer and Assessor, and the Corporation Counsel of the 
District of Columbia, namely, that the: 


"applicable regulation in this case is Section 
4(d)(2) of the District of Columbia Inheritance Tax 
Regulations as amended by Commissioners Order 
No. 56-683, dated April 5, 1956, subsequent to and 
in accordance with the decision in McCeney v. 
District of Columbia." 


And this Declaration was executed and filed in a case where the 

testator had died 1 year and 3 months before James Seaborn Boyd 

[ decedent in the instant case]; where the assessment was made 193 days 
prior to that herein; and where the Assessor had originally applied the 
then governing Regulation 4(d)(2) of 1955. 


Yet, today, Respondent paradoxically urges upon this Court: 
"the only valid existing regulation under which 

the Assessor could act in making the assessment 

against . . . Petitioner in this case was Section 4(a)," 


and that 


"the assessment of inheritance tax against 
petitioner [ under Section 4(a)] was correct and should 
be affirmed.'"'* (bracketed material supplied) 


1 Set forth on p. 22 of Petitioner's main brief, 

2 The Declaration bears the signatures of James L. Martin, the then Finance Officer and Assessor of 
the District of Columbia; mon E, West, the then Corporation Counsel of the District of Columbia; and 
George C. Updegraff, Assistant Corporation Counsel, D. C., the then Chief of the Tax Division. 


3 p. 16 of Respondent's Brief. 


4 p. 17 of Respondent's Brief. 
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In essence, Respondent today contends that, notwithstanding all of 
the conceded facts set forth under "The Undisputed Facts", supra; 
notwithstanding the fact that Regulation 4(d)(2) of 1956 was, at the 
time of trial in theTax Court, (and had been for a period of 246 days 
prior thereto), at the time of the decision of the Tax Court, (and had 
been for a period of 301 days prior thereto), and at the time of filing 
of its Brief in this Court, (and had been for a period of 1 year and 4 
months prior thereto), in full force and effect; and notwithstanding its 
own Declaration as aforesaid, and all of its other acts, petitioner 


"cannot complain of the value determined by the Assessor under Section 
1 
4(a) of the Commissioner's Regulations" (p. 17 of Respondent's Brief). 


Such contention is not only utterly illogical and basically unsound, 
it is squarely in conflict with the position of Respondent asserted in 
other cases. Perhaps, the most notable is its position in District of 
Columbia v. Radio Corporation of America, 1956, 98 U.S. App. D.C. 
119, 232 F. 2d 37 6, since it ably recapitulates and cogently argues 
the District's contentions both in the Tax Court and in this Court. In 

that case, the District devoted its entire brief to one Argument: 
"The regulations promulgated August 6, 1953, by the 
Commissioners of the District of Columbia were applicable 


. . . for the years 1949, 1950 and 1951." (emphasis 
supplied) 





. 1 That Respondent never considered Regulation 4{a) of 1944 even remotely applicable in instances 
where the corpus of the trust could be invaded by the trustees for the life tenant's benefit is categorically 


and unqualifiedly shown by other of its own official acts: 


(i) when this Court, on the basis of the “construction of a will” and the “minimal basis” 
of the tax involved, on November 24, 1954, affirmed the Tax Court in the Vann case, Respondent 
forthwith prepared and on January 13, 1955, promulgated Regulations 4(d)(1) and 4(d)(2), and as 
is shown conclusively by the Beale and Johnson cases, supra, fully applied and enforced the 
same both prior and subsequent to the assessment herein; 


(ii) when the McCeney case on March 8, 1956, invalidated Regulation 4(d)(2) of January 13, 
1955, Respondent forthwith prepared and on April 5, 1956, promulgated Regulations 4(d)(1) and 
4(d)(2), and has consistently applied and contended for the applicability thereof, as shown 
specifically by its Declaration filed in the Beale case. 


But today, Respondent, argues in effect that Regulation 4{a) is governing and controlling in cases where 
there is a power of invasion of the corpus and that such assessment is “correct”. 


2 





Cert. den. 352 U.S. 845, 77S. Ct. 44, 1 L. Ed. 2d 51. (cited on p. 20 of petitioner's main brief). 


p. 21 of District of Columbia's Brief - No. 12,927 of this Court. 
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There Respondent sought to apply regulations to tax transactions 
which had occurred up to four years prior to the promulgation of the tax 
regulations involved, and this notwithstanding the fact that during the 
taxable period, by prior judicial determination of this Court, valid 
contrary regulations were in full force and effect. 


In its Brief in that case, Respondent cited and quoted from Hock v. 
Commissioner of Internal Revenue, 8 Cir., 1945, 152 F. 2d 547, cert. 
den. 352 U.S. 845, 77S. Ct. 44, 1 L. Ed. 2451: Robert Hughes & Co., 
Inc. v. Commissioner of Internal Revenue, 8 Cir., 1940, 109 F. 2d 720; 
Kay v. Commissioner of Internal Revenue, 3 Cir., 1950, 178 F. 2d 772;° 
and Titsworth v. Commissioner of Internal Revenue, 3 Cir., 1934, 73 


—— 
F. 2d 385, each of which unqualifiedly supports petitioner's contention. 








1 This Court held, and correctly so, in the Radio Corporation case (232 F. 2d 376, 378) that since it 
had previously “held valid the apportionment formula contained in. . . the 1948 regulations”, such 
1948 regulations were controlling, since there were in effect during the taxable period valid contrary 
regulations, In the instant case, as stated in McCeney: “There was no directly pertinent and explicit 
regulations in force at the time of /decedent's/ death.” All cases cited by Respondent in its Radio 
Corporation brief are, however, directly in point in instances where there was no directly pertinent and 
explicit regulation in force at the taxable period. 


2 Case No. 12,927 in this Court. All cases cited by the District therein are directly in point in the 
instant case. 


3 on page 32 of that Brief, Respondent, in referring to the Hoch case, states: 


“It was argued in that case that it was error to apply in 1940 a regulation hich did not 
exist at the time of decedent's death in 1937. But the Court of Appeals rejected that argument 
and affirmed the decision of the Tax Court with the statement: 


. . .The amended regulation was in force at the time of the trial in the Tax 
Court, We think it was applicable in the present case in preference to the regulation 
in existence at the time of decedent's death, which fell with the Bingham case. . .' 


On page 31 of that Brief, Respondent states: 


“In Robert Hughes & Co., Inc. v. Commissioner of Internal Revenue, /supra/ this 
exact result was reached in connection with the applicability of a regulation adopted in 
1937 by the Treasury Department to the determination of the income of Robert Hughes & 
Co., Inc., for the year 1934." 


On page 32 of that Brief, Respondent states: 


“In Kay v. Commissioner of Internal Revenue /supra/. . . the Commissioner of 
Intemal Revenue in 1946 promulgated a regulation which he amended in 1947 to clarify 
the application of the doctrine of the Clifford case. . . The Tax Court, upon 
determination of the controversy, concluded that the amended regulation was applicable 
to the transactions in 1942 and 1943 and was affirmed by the Court of Appeals which stated: 


"". . , the Tax Court. . . should have applied the section to this 


Gasé.. iw ™ 


On page 33 of that Brief, Respondent states: 


“In Titsworth v. Commissioner of Intemal Revenue /supra/, the Court of Appeals applied 
to a transaction occurring in 1928 a regulation adopted in 1929.” 
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In recapitulating the law, Respondent, on pages 34-37 of that Brief, 
quotes at length from Manhattan General Equipment Co., and forceably 
states: 


"Manhattan General Equipment Co. v. Commissioner of 


Internal Revenue, 297 U.S. 129, 1338S. Ct. 397, 80 L. Ed 

528, has conclusively established the principle that 

corrective regulations adopted subsequent to the occurrence 

of the transaction in question will be applicable to that 

transaction notwithstanding the fact that at the occurrence 

of the transaction other regulations were in effect." 

(emphasis supplied) 

The Manhattan case was decided by the Supreme Court in 1920, 
and indubitably has been the mainstay of Respondent for almost two 
Score years. Thus, it would appear that the courts, as well as 
petititioner and Respondent, are in fullest accord that petitioner's 
contention as to the applicability of Regulation 4(d)(2) of April 5, 1956, 


has been [in the words of Respondent] "conclusively established." 


If we apply the very words of the District in its Radio Corporation 
: pe th ition 
brief (p. 31 of the District's Brief therein) and simply make appropriate. 
Substitutions of dates, we have: 
Therefore, until the adoption by the Commissioners 

on April 5, 1956, of amended Regulation 4(d)(2), there was 

no regulation applicable to petitioner-remainderman for the 

inheritance tax assessment against it. Consequently, 

Regulation 4(d)(2) of April 5, 1956, is the only regulation 

which correctly interpreted the requirement of the 

inheritance tax act. 

But notwithstanding all this, and the definitive ruling that the 
assessment was made "under an inapplicable section of the regulations", 
Respondent contends that there was no "showing of invalidity of the 
assessment" and that "petitioner not only failed, but refused to offer 
evidence contradictory of the Assessor's determination." Such 





contention is on its face legally untenable. In United States v. Short, 
8 Cir. , 1956, 240 F. 2d 292, 298, the Court stated: 


1 Therefore, until the adoption by the Commissioners in 1953 of amended regulations, there were no +t 
regulations applicable to respondent for the years 1949, 1950 and 1951. Consequently, the later 
regulations are the only regulations which correctly interpret the requirements of the . . Tax Act.” = 
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"An administrative regulation promulgated 
within the authority granted by statute has the force 
of law and will be given full effect by the courts""” 
Regulation 4(d)(2) of — 5, 1956, was "promulgated within the 
authority granted by statute" "has the force of law", and should have 
been "given full effect by the [Tax] Court." ! 


In Personal Industrial Bankers, Inc. v. District of Columbia, 
Docket No. 1503, 84 Wash. Law Rep. 1254, 1356, the Tax Court itself 
stated, and correctly so: 


"The taxation procedure set up in the law imposing 
a tax must be followed, otherwise the assessment is void." 


It is patent that "the taxation procedure set up in the law" and in 


the goverriing regulation has not been followed, and accordingly, "the 
assessment is void.'"' Consequently, there was not only a positive and 
clear "showing of invalidity of the assessment", but an absolute refusal 
by Respondent and the Tax Court to apply the governing regulation which 
was diametrically "contradictory of the Assessor's determination." 


C. Respondent's contention as regards "administrative remedies". 


In further endeavors to dodge its own previous actions and the 
governing regulation, Respondent, on page 9 of its Brief, broaches for 
the very first time the novel and unsubstantial contention that: 


"petitioner has, in effect, failed completely to 
exhaust or to take advantage of administrative remedies 
available to it." 


The Court cites the following cases in support of this precept of law: 


“National Broadcasting Co. v. United States, 1943, 319 U.S. 190, 63S. Ct. 997, 87 L. Ed. 1344; 
Rosen v. United States, 1918, 245 U.S. 467, 38S. Ct. 148, 62 L. Ed. 406; Ex parte Reed, 1879, 
100 U.S. 13, 25 L. Ed. 538; Gartiot v. United States, 1846, 4 How. 80, 45 U.S. 80, 11 L. Ed. 884; 
Carter v. Forrestal, 1949, 85 U.S. App. D.C. 53, 175 F. 2d 364, certiorari denied, 338 U.S. 832, 
705, Ct, 47, 94 L. Ed. 507,.” 


Sections 47-1607 and 47-1618, D.C. Code, Supra. 


The Tax Court cites the following cases in support of this precept of law: 


“Tumulty v. District of Columbia, 69 App. D.C. 390, 102 F. (2d) 254, 67 Wash. Law Rep. 142; 
Trustees of St. Paul M.E. Church, So. v. District of Columbia, 94 U.S. App. D.C. 78, 212 F. (2) 
244, 82 Wash. Law Rep. 813.” 
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And precisely what "administrative remedies” has petitioner "in 
effect failed completely to exhaust or to take advantage of"'? Concededly, 
petitioner was assessed under Regulation 4(a); it paid the tax and interest 
thereon; it complied with all the requirement of Sec. 47-2403, D.C. Code, 
supra; and it appealed to the Tax Court within the statutory and 


jurisdictional period. 


The true fact is that petitioner, in the light of the conceded and 
irrefutable facts and applicable law, has consistently requested of the 
assessing authority and of the Corporation Counsel of the District of 
Columbia that Respondent apply the governing and controlling Regulation 
4(d)(2) of 1956, and specifically reiterated such request up to and 
including the very date of the trial in the Tax Court, and that Respondent, 
acting by and through its assessing authority and Corporation Counsel, 
summarily and categorically rejected such request and declined and 


refused so to do. 


Yet, today, Respondent attempts to advance the baseless contention 
of exhaustion of administrative remedies. 


D. Respondent's contention as regards Regulation 4(d)(2) of 
April 5, 1956. 


On page 8 of its Brief, Respondent quotes the Tax Court (App. 32, 33): 


". . . The petitioner without any difficulty could 
have supplied the evidence either by having the life 
tenant, and perhaps the other executor voluntarily ; 
appear or by subpoenas, if they declined to do so." 


As the Tax Court disregarded the admonition of this Court in 
McCeney (230 F. 2d 837): 


"If the Commissioners should wish to amend the 
existing regulations to cure the defects we find therein, 
we think it would be appropriate that the Tax Court hold 
this case in abeyance for a reasonable time to permit 
this to be done, and to consider the applicability of such 
regulations to this case, '* 


1 Such assertion is wholly unsupported by the record (Record, passim). 


2 See also Argument II (pp. 29-30) of petitioner's main brief, and also McCeney, 230 F. 2d 837. 
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it likewise utterly ignored Regulation 4(d)(2) of 1956, as well as the 
statute itself: It is apparent that the Tax Court decided this case as if 
these words had never been written by this Court, or even so, as if the 
Commissioners had completely ignored them and had never promulgated 
the 1956 Regulation. 


In the very words of Respondent itself in Beale: 


", . .the applicable regulation in this case is 

Section 4(d)(2) of the District of Columbia Inheritance 

Tax Regulations, as amended. . . April 5, 1956, 

subsequent to and in accordance with the decision 

in McCeney v. District of Columbia." 
That regulation precisely and explicitly fixes the value of petitioner's 
interest, and of that there can be not the slightest doubt. Consequently , 
the value of petitioner's interest having been clearly established as a 
matter of conceded fact and law, "the burden then shifted to Respondent 
to support its determination by evidence, and this it did not do, nor 
attempt to do, and accordingly, its determination cannot stand." 
Nichols v. Commissioner of Internal Revenue, 3 Cir. , 1930, 44 F. 


2d 157, 159. 


IV 
The Tax Court's Clearly Erroneous Findings 


There appear in the Tax Court's opinion several and divergent 
erroneous findings and assertions, as well as purported ‘'contentions" 
which it states petitioner advanced. Since they are wholly unsupported 


by any facts or law, and are digressive of the main issue 


1 Sec. 47-1607, D.C. Code, supra. provides, inter alia that assessment shall be“. . . determined in 
a manner as the Commissioners by regulation may prescribe.” See also Sec. 47-1618 (quoted in full on 
p. 9 of petitioner's main brief). 

2 Cited on p. 29 of petitioner's main brief. 


° The contentions raised by petitioner, in essence, were (i) the inapplicability of Regulation 4(a) under 
which assessment was made, resulting in an invalid and void assessment against petitioner, and (ii) the 
applicability of the goveming Regulation 4(d)(2) of April 5, 1956. (Record, passim). The assertions 

by the Tax Court of purported “contentions” which it states petitioner raised, are without foundation and 
basis, either in law or in fact (Record, passim). 
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involved and not materially pertinent on appeal, it would 
serve no useful purpose to expatiate thereon. However, petitioner 
adverts to just one wholly unwarranted assertion of the Tax Court 
which is not only clearly erroneous, but which Respondent itself, in 
effect, states is clearly and patently erroneous. The Tax Court 
(App. 18, 29) states repetitively that petitioner claimed Section 4(a) 
was "an invalid regulation", and that "petitioner seems to think" that 
"Section 4(a) [under which the tax here involved was assessed] was 
invalid." (App. 28). Significantly, the Tax Court makes no reference 
whatsoever as to the source of such assertion. Petitioner has never 
made such contention, and does not now make such contention (Record, 
passim). | Even Respondent, in its'Counter Statement of the Case”, 
on page 2 of its Brief, clearly states: 

"Section 4(a) of the Regulations promulgated in 1944 is 


still in effect and its validity is apparently not questioned 
by petitioner." 


And on page 15 of its Brief, Respondent clearly states: 


"Section 4(a) of the Regulations . . . indisputably 

is a valid regulation. " 

The clear fact remains that petitioner at all times asserted the 
inapplicability of Regulation 4(a), never its invalidity, and that the 
assessment having been made under an inapplicable regulation, the 
assessment was invalid and void. It is incomprehensible why the Tax 
Court should reiterate throughout its opinion that petitioner attacked the 
validity of Regulation 4(a), particularly when, wholly independent of 
the foregoing considerations, petitioner could neither factually nor 
legally adopt such a position, since: (i) Regulation 4(a) is wholly 
inapplicable herein, and having been so found by the Tax Court itself, 
the question of its validity does not even arise; and (ii) this Court in 
McCeney, specifically asserted that: "Section 4(a) dealt with a straight 
life interest, not one accompanied by a power in the trustee or life 
tenant to invade corpus for the life tenant's benefit. " 

1 230F. 2d 835. 
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It would appear that the Tax Court is apparently of the view that, 
irrespective of the absence or presence of "a power in the trustee or 
life tenant to invade corpus for the life tenant's benefit", assessment 
should be made and affirmed under Section 4(a), and this in the very 
face of Regulation 4(d)(2) of 1956 which precisely governs assessments 
involving power of invasion of the corpus of the trust for the benefit of 
the life tenant. In this respect the Tax Court is in square conflict not 
only with the ruling of this Court in McCeney, but also with Regulation 
4(d)(2) of 1956, which specifically provides, inter alia, that, in all 
cases of applicability, the taxable value shall be ascertained "without 
reference to the method of determining the value" as provided in 


subsection 4(a). 


It becomes patent then that the Tax Court clearly erred. 


CONCLUSION 


Extraordinary, indeed, is Respondent's position before this 
Court. It completely disregards its heretofore undeviating line of 
representations made before this Court. It utterly ignores its own 
Regulation 4(d) (2) of April 5, 1956, which not only has the force and 
effect of law, but which it has fully applied in other cases, with this 
notable exception. In any event, it is respectfully submitted that the 
contentions urged upon this Court by Respondent are legally untenable 
and without merit, are squarely in conflict with the applicable law, and 
that judgment should be entered for petitioner. 
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